
EXECUTION VERSION 

 

 
 
 
 

 
 

DATED 24 FEBRUARY 2015 

IA CAPITAL STRUCTURES (IRELAND) PLC 

 

NXTP Labs Emerging Market High Impact Tech Start-ups (Series 2015-20) Notes due 2023  

issued under its € 5,000,000,000 Secured Note Programme 

 
 
 
 

 
SERIES MEMORANDUM 

 

 
 
 
 

 



EXECUTION VERSION 
 

 
 
 

 

i 

General 

This Series Memorandum (as used herein, this "Series Memorandum") is prepared in connection 

with the EUR 5,000,000,000 Secured Note Programme (the "Programme") of IA Capital Structures 

(Ireland) Plc (the "Issuer") and is issued in conjunction with, and incorporates by reference the 

contents of, the Programme Memorandum dated 15 March 2012 relating to the Programme (the 

"Programme Memorandum").  

Neither this Series Memorandum nor the Programme Memorandum constitutes a prospectus for the 

purposes of the Prospectus Directive. 

This document should be read in conjunction with the Programme Memorandum and the Master 

Conditions (March 2014 Edition).  Save where the context otherwise requires, terms defined in the 

Programme Memorandum have the same meaning when used in this Series Memorandum. 

Subject as set out below the Issuer accepts responsibility for the information contained in this Series 

Memorandum other than the information in the sections (i) Information relating to the Arranger, 

Custodian, Placing Agent, Sale Agent and the Calculation Agent; and (ii) the information contained in 

the NXTP Labs Private Placement Memorandum and / or the Shareholder’s Agreement (both as 

defined herein).  To the best of the knowledge and belief of the Issuer (which has taken all reasonable 

care to ensure that such is the case), such information for which it accepts responsibility contained in 

this Series Memorandum is in accordance with the facts and does not omit anything likely to affect the 

import of such information.  The Issuer confirms that the information in the sections referred to in (i) to 

(ii) above has been accurately reproduced from information provided the Arranger, Custodian, Placing 

Agent, Sale Agent and Calculation Agent, and as far as the Issuer is able to ascertain, no facts have 

been omitted which would render the reproduced information inaccurate or misleading. 

This Series Memorandum does not constitute, and may not be used for the purposes of, an offer or 

solicitation by anyone in any jurisdiction in which such offer or solicitation is not authorised or to any 

person to whom it is unlawful to make such offer or solicitation, and no action is being taken to permit 

an offering of the Notes or the distribution of this Series Memorandum in any jurisdiction where such 

action is required. 

No person has been authorised to give any information or to make representations other than those 

contained in this Series Memorandum in connection with the issue or sale of the Notes and, if given or 

made, such information or representations must not be relied upon as having been authorised by the 

Issuer, the Arranger, the Trustee or any of them.  Neither the delivery of this Series Memorandum nor 

any sale made in connection herewith shall, under any circumstances, create any implication that 

there has been no change in the affairs of the Issuer since the date hereof. 

Sanne Fiduciary Services Limited (the "Trustee") has not independently verified the information 

contained herein. Accordingly, no representation, warranty or undertaking is made, whether express 

or implied, and no responsibility or liability is accepted by the Trustee as to the accuracy, 

completeness or nature of the information contained in this Series Memorandum, the NXTP Labs 

Private Placement Memorandum (as defined herein) or the Shareholder’s Agreement (as defined 

herein) or with respect to the legality of investment in the Notes by any prospective investor or 

purchaser under applicable legal investment or similar laws or regulations. 
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Full information on the Issuer and the offer of the Notes is only available on the basis of the 

combination of the provisions set out within this Series Memorandum and the Programme 

Memorandum. 

For as long as the Notes remain outstanding, copies of the following documents will be available for 

inspection in physical form during usual business hours on any weekday (Saturdays, Sundays and 

public holidays excepted) at the registered office of the Issuer: 

(i) This Series Memorandum and the Programme Memorandum; 

(ii) The Constituting Instrument dated the Issue Date; and  

(iii) The Certificate of Incorporation and the Memorandum and Articles of Association of the 

Issuer. 

The Notes, which are described in this Series Memorandum, have not been, and will not be, 

registered under the United States Securities Act of 1933, as amended (the "Securities Act") or 

the securities laws of any of the States of the United States.  Accordingly, the Notes are being 

offered and sold only in bearer form pursuant to the exemption afforded by Regulation S 

promulgated under the Securities Act solely outside of the United States and solely to non-U.S. 

persons and in specific reliance upon the representations by each Noteholder that (1) at the 

time of the offer and sale of the Notes to Noteholder, the Noteholder was not a U.S. Person as 

defined in Regulation S promulgated under the Securities Act, and (2) at the time of the offer 

and sale of the Notes to Noteholder and, as of the date of the execution and delivery of the 

purchasing or subscription agreement by the Noteholder, the Noteholder was outside of the 

United States.  The Notes may not be offered or sold in the United States or to U.S. Persons (as 

defined in Regulation S) unless the securities are registered under the Securities Act, or an 

exemption from the registration requirements of the Securities Act is available.  The Notes are 

subject to certain United States tax law requirements. 

The following legend will appear on all Temporary or Permanent Global Notes and any Receipts, 

Coupons or Talons in respect thereof: 

"ANY UNITED STATES PERSON WHO HOLDS THIS OBLIGATION WILL BE SUBJECT TO 

LIMITATIONS UNDER THE UNITED STATES INCOME TAX LAWS, INCLUDING THE 

LIMITATIONS PROVIDED IN SECTIONS 165(j) AND 1287(a) OF THE U.S. INTERNAL REVENUE 

CODE." 

The sections of the U.S. Internal Revenue Code referred to in the foregoing legend provide that, with 

certain exceptions, a United States taxpayer will not be entitled to deduct any loss, and will not be 

entitled to capital gains treatment in respect of any gain realised, on any sale, disposition or payment 

of a Note, Receipt, Coupon or Talon for U.S. federal income tax purposes. 

In relation to each Member State of the European Economic Area which has implemented the 

Prospectus Directive (each, a "Relevant Member State"), an offer of Notes to the public has not and 

may not be made in that Relevant Member State.  

The Notes are illiquid investments, the purchase of which involves substantial risks.  Any investor 

investing in the Notes should fully consider, understand and appreciate those risks. 

PARTICULAR ATTENTION IS DRAWN TO THE SECTION OF THIS SERIES MEMORANDUM 

HEADED "RISK FACTORS". 
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Documents incorporated by reference 

The Programme Memorandum is incorporated in, and shall be taken to form part of this Series 

Memorandum.  This Series Memorandum must be read and construed in conjunction with the 

Programme Memorandum and shall be deemed to modify and supersede the contents of such 

document to the extent that a statement contained herein is inconsistent with such contents. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



EXECUTION VERSION 
 

3 

 

Risk factors 

General 

The purchase of the Notes involves substantial risks.  Each prospective purchaser of the Notes should 

be familiar with instruments having characteristics similar to the Notes and should fully understand the 

terms of the Notes and the nature and extent of its exposure to risk of loss.  

Before making an investment decision prospective purchasers of the Notes should conduct such 

independent investigation and analysis regarding the Issuer, the Charged Assets, the Notes and all 

other relevant persons and such market and economic factors as they deem appropriate to evaluate 

the merits and risks of an investment in the Notes.  However, as part of such independent investigation 

and analysis, prospective purchasers of Notes should consider carefully all the information set forth in 

this Series Memorandum and in the Programme Memorandum and the considerations set out below.  

Investment in the Notes is only suitable for investors who have the knowledge and experience in 

financial and business matters necessary to enable them to evaluate the information contained in this 

Series Memorandum and in the Programme Memorandum and the merits and risks of an investment 

in the Notes in the context of the investor’s own financial circumstances and investment objectives.  

Investment in the Notes (or a participation therein) is only suitable for investors who:  

(1) are capable of bearing the economic risk of an investment in the Notes (or a participation 

therein) for a period up to and until the redemption of the Notes;  

(2) are acquiring an interest in the Notes (or a participation therein) for their own account for 

investment, not with a view to resale, distribution or other disposition of such interest (subject 

to any applicable law requiring that the disposition of the investor’s property be within its 

control); and  

(3) recognise that it may not be possible to make any transfer of the Notes (or a participation 

therein) for a substantial period of time, if at all.  

Each of the Issuer and the Arranger may, in its discretion, disregard interest shown by a prospective 

investor even though that investor satisfies the foregoing suitability standards.  

Each prospective investor should ensure that it fully understands the nature of the transaction 

into which it is entering and the nature and extent of its exposure to the risk of loss of all or a 

substantial part of its investment.  Attention is drawn, in particular, to the sections of the 

Programme Memorandum entitled "Conditions of the Notes - Security" and "Conditions of the 

Notes - Enforcement and Limited Recourse" and the section in this Series Memorandum 

entitled "Information relating to the Charged Assets".  
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Risks relating to the Issuer and Transaction Parties 

Special purpose company 

The Issuer is a special purpose company and has been established for the purpose of issuing multiple 

Series of secured Notes under the Programme.  The Issuer has issued share capital only in the 

amount of EUR 38,100.  Should any unforeseen expenses or liabilities (which have not been provided 

for) arise, the Issuer may be unable to meet them, leading to an Event of Default under the Notes. 

There is no certainty that Noteholders will recover any amounts payable under the Notes.  Due to the 

limited recourse nature of the Notes (see "Limited recourse" below), claims in respect of the Notes are 

limited to the proceeds of enforcement of the Mortgaged Property and after the deduction of any 

applicable expenses.  In addition, if a claim is brought against the Issuer (whether under statute, 

common law or otherwise) which is not subject to such contractual limited recourse provisions, the 

only assets available to meet such claim would be the proceeds of the issuance of the Issuer’s 

ordinary shares and any transaction fees (see "Fees" below), to the extent any remain as at the date 

of such claim and are available to meet such claim.  The only other assets of the Issuer will be the 

assets on which each Series is secured, which will be subject to the prior security interests of the 

relevant Noteholders and any other secured parties under that Series. 

Limited recourse 

The Notes will be limited recourse obligations of the Issuer secured on the Mortgaged Property 

(including the Charged Assets) and are not or will not (as the case may be) be obligations or 

responsibilities of, or guaranteed by, any other person or entity.  For the avoidance of doubt, none 

of the Trustee, the Arranger, any other Agent appointed by the Issuer or any other person has 

any obligation to any Noteholder for payment of any amount by the Issuer in respect of the 

Notes.  There is no person that guarantees to Noteholders that they will recover any amounts 

payable under the Notes. 

The ability of the Issuer to meet its obligations in respect of the Notes will be dependent on the receipt 

by the Issuer of moneys due to it under the Mortgaged Property (including the Charged Assets 

comprised therein).  The Noteholders shall have no recourse to the Issuer beyond the moneys derived 

by or on behalf of the Issuer in respect of the Mortgaged Property.  To the extent that investment by 

the Issuer in the Charged Assets held by the Issuer results in such investment being less than the 

obligations of the Issuer under the Notes, the Issuer will have insufficient funds available to meet its 

obligations in respect of the Notes.  In such event, any shortfall would be borne by the Noteholders in 

accordance with the priorities specified in the Conditions.  See "Nature of the investment" below. 

For the avoidance of doubt, Notes are not, and do not represent or convey any interest in the Charged 

Assets nor do they confer on the Noteholder any right (whether in respect of voting, dividend or other 

distribution) which a holder of any Charged Assets may have had.  The Issuer is not an agent of the 

Noteholder for any purpose. 

Liability for the obligations of other Series 

The Issuer has undertaken not to incur any obligations with respect to any other Series of Notes 

unless recourse in respect of such obligations is limited to the proceeds of enforcement of the Security 

over the assets of the Issuer on which such obligations are secured (which assets shall exclude the 

Mortgaged Property securing any other Series of Notes).  Nevertheless, to the extent there are any 

creditors with respect to a Series of Notes whose recourse is not so limited Noteholders may be 

exposed to risks incurred for the account of other Series. 



EXECUTION VERSION 
 

5 

 

Risks relating to the Notes 

Nature of the investment 

These Notes are not principal protected and are a high-risk investment in the form of a debt 

instrument.  The Noteholders are neither assured of repayment of the capital invested nor are they 

assured of payment of a stated rate of interest.  The Notes give Noteholders exposure to the Series 

Assets. 

Any payments to be made on the Notes depend on the value of the Charged Assets held by the 

Issuer, which is the value of the amounts received by the Issuer in respect of the Charged Assets.  

Should the Charged Assets decrease in value, Noteholders will incur a partial or total loss of their 

investment. 

In certain circumstances, described in the Conditions of the Notes, the Notes will be redeemed early 

pursuant to a Mandatory Redemption Event, an Additional Mandatory Redemption Event or a 

redemption event pursuant to Condition 2(c)(A)(1) and Noteholders shall be entitled to receive only 

such amount as is available following the sale or redemption of the Charged Assets, as the case may 

be, subject to the provisions of the Notes described under "Limited recourse" above. 

In general, redemption payments to be made on the Notes are calculated with reference to the 

value of the Charged Assets.  However, if and to the extent that the amount payable by the 

Issuer in accordance with the Notes to the Noteholders is greater than the amount received by 

the Issuer in respect of the redemption of the Charged Assets, the Noteholder shall be entitled 

to receive only its pro rata share of such amount as is received by the Issuer under the 

Charged Assets after deduction of any applicable costs and expenses. 

Fees 

In addition to the fees due to the Trustee and any Agents, and any other transaction related fees 

incurred by the Issuer in respect of the issuance of the Notes, the amounts payable under the Notes 

are based on the performance of the Charged Assets after deduction of certain fees, which is further 

described in Special Condition (XI) of the Notes.  The fees will be applied in calculating the value of 

the Portfolio and therefore will result in a reduction in the value of the Notes.  

In connection with the offer and sale of the Notes, the Arranger or any of its associated companies 

may, directly or indirectly, pay fees in varying amounts to third parties or, as the case may be, receive 

fees (including but not limited to distribution fees and retrocessions) in varying amounts, including, 

from third parties (which may include any Transaction Participants as defined below). Each Noteholder 

acknowledges that the Arranger or any of its associated companies may retain all or part of such fees. 

Foreign exchange risk 

The Notes are denominated in U.S Dollars.  The Charged Assets may be denominated in U.S dollars, 

euro, or any other currencies.  The Issuer will effect foreign exchange transactions to convert amounts 

received in respect of the Charged Assets into U.S dollars in order to meet its payment obligations 

under the Notes.  In order to mitigate the foreign exchange risk the Issuer may enter into foreign 

exchange hedging transactions with such banks and other providers of treasury products 

("Derivatives Counterparties") as may in the sole discretion of the Issuer be appropriate given the 

Charged Assets and the obligations of the Issuer under the Notes.  Accordingly, the Issuer and the 

Noteholders may be exposed to credit risk of such Derivatives Counterparties providing foreign 

exchange hedging to the Issuer. 
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Optional Redemption by the Noteholder 

Noteholders have no right to request the Issuer to redeem the Notes at any time prior to their 

Scheduled Maturity Date. 

Optional Redemption by the Issuer 

Investors in the Notes should be aware that the Issuer has the option to redeem any amount of the 

Notes at their Optional Redemption Amount on the Optional Redemption Payment Date, by giving not 

less than ten (10) Business Days’ prior notice to the Noteholders, the Trustee and the Principal Paying 

Agent.  Such notice may be revoked by the Issuer at any time prior to the Optional Redemption Date. 

Optional Redemption by the Arranger 

Investors in the Notes should further be aware that the Arranger has the option, without limitation, at 

any time to redeem any amount of the Notes at their Optional Redemption Amount on the Optional 

Redemption Payment Date.  The Arranger would redeem Notes if it is the holder of such Notes, 

pursuant to the Conditions of the Notes.  While the Arranger may actively become involved in the 

secondary market in the Notes (if any), such participation would be at the Arranger’s sole discretion 

and the Arranger shall not have any obligation to make a secondary market.  See "Liquidity" below. 

Arranger default 

The Notes will be redeemed if the Arranger is dissolved or becomes unable to perform its obligations 

in relation to the Notes. 

Payments 

Payments under the Notes will only be made after receipt of the Sale Proceeds by the Issuer.  The 

date of payment of the redemption amount under the Notes is therefore not fixed.  Payment of 

redemption amounts under the Notes depends on the liquidation of the Charged Assets.  It may take a 

considerable period of time to redeem the Charged Assets, in particular in the case of a redemption 

pursuant to Early Redemption.  Noteholders may only receive payment of the relevant redemption 

amount under the Notes significantly later than the specified redemption date of the Notes.  

Liquidity 

No secondary market for the Notes currently exists.  Prospective purchasers of the Notes should 

therefore recognise that, they may not be able to liquidate their investment in the Notes or transfer the 

Notes for a substantial period of time, if at all.  Investment in the Notes is therefore only suitable for 

investors who are capable of bearing the economic risk of an investment in the Notes for an indefinite 

period of time and are not acquiring the Notes with a view to a potential resale, distribution or other 

disposition at some future date. 

Application has been made to list the Notes on the Third Market of the Vienna Stock Exchange.  

Listing is expected to take place on or about the Issue Date but no assurance can be given that such 

application will be granted.  Even if the Notes are listed, there is no assurance that a secondary trading 

market or liquidity will develop.   
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Notwithstanding the foregoing, the Arranger may provide a secondary market with a monthly dealing 

frequency and monthly purchases and sales by investors.  The Arranger will not provide a secondary 

market in circumstances where the Calculation Agent is unable to calculate the Net Asset Value of the 

Portfolio for any reason, such as an event of default on the Charged Assets. The Arranger does not 

have and will not assume any liability, whether legal or otherwise, vis-à-vis the Noteholders to provide 

a market for the Notes or with regard to the level of the applicable prices nor how they are determined.  

To the extent that the Arranger purchases Notes in a secondary market provided by the Arranger, the 

Arranger will impose a EUR 500 fee in respect of its administration expenses. 

 

Extended Maturity Date 

The term of the Notes may be extended for further periods of up to ten years, provided that, at the 
request of the Issuer, the Calculation Agent, on behalf of the Issuer, has given a notice (the 
“Extension Notice”) to the Trustee, the Principal Paying Agent and the Noteholders three (3) calendar 
months prior to the Scheduled Maturity Date or the anniversary thereof in each subsequent year, if 
applicable, stating that such extension shall take place in respect of the Notes. If no Extension Notice, 
or no further Extension Notices (if applicable) are delivered by the Calculation Agent, the Notes shall 
be redeemed on the Scheduled Maturity Date or the anniversary thereof in accordance with the final 
Extension Notice (such date being the “Extended Maturity Date”). 
 
Market and Legal Risk 

The Notes will constitute secured, limited recourse obligations of the Issuer, recourse in respect of 

which will, in effect, be limited to the proceeds of the Mortgaged Property (which principally comprises 

the Charged Assets) relating to the Notes and no other assets of the Issuer will be available to satisfy 

claims of Noteholders.  The Issuer’s obligations to the Noteholders are solely funded by, and primarily 

secured on, the Charged Assets.  Therefore, to the extent that the value of the Charged Assets falls, 

payment under the Charged Assets is not made, the Charged Assets cannot be sold or if the relevant 

security arrangements would not be enforceable, a loss of principal under the Notes will result.  

Noteholders therefore assume the market and legal risk of the Charged Assets. 

None of the Transaction Participants (as defined below) nor any affiliate of any of them or other person 

on their behalf has made any investigation of, or makes any representation or warranty, express or 

implied, as to the financial or other condition of the Charged Assets. 

None of the Issuer, the Arranger, the Trustee, the Principal Paying Agent, the Custodian, the 

Calculation Agent, the Sale Agent or any other Agent (together, the "Transaction Participants") nor 

any affiliate of any of them (or any person on their behalf) assume any responsibility vis-à-vis the 

Noteholders for the economic success or lack of success of an investment in the Notes, or the 

performance, the value or terms of the Charged Assets.  No Transaction Participant will have any 

responsibility or duty to make any such investigations, to keep any such matters under review, to 

provide the Noteholders, or prospective purchasers of the Notes, with any information in relation to 

such matters or to advise as to the attendant risks. 

Independent review and advice 

Each prospective purchaser of Notes must determine, based on its own independent review and such 

legal, financial and tax advice as it deems appropriate under the circumstances, that its acquisition of 

the Notes (i) is fully consistent with its financial needs, objectives and condition, (ii) complies and is 

fully consistent with all investment policies, guidelines, authorisations and restrictions (including as to 
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its capacity) applicable to it, (iii) has been duly approved in accordance with all applicable laws and 

procedures and (iv) is a fit, proper and suitable investment for it, undertaken for a proper purpose. 

Legality of purchase 

None of the Transaction Participants or any affiliate of any of them or other person on their behalf has 

or assumes responsibility for the lawfulness of the acquisition of the Notes by a prospective purchaser 

of the Notes, whether under the laws of the jurisdiction of its incorporation or the jurisdiction in which it 

operates (if different), or for compliance by that prospective purchaser with any law, regulation or 

regulatory policy applicable to it. 

No reliance 

The Transaction Participants and all affiliates of any of them disclaim any responsibility to advise 

purchasers of the Notes of the risks and investment considerations associated with the purchase of 

the Notes as they may exist at the date hereof or from time to time hereafter.  

No restrictions on activities 

Any of the Transaction Participants and any affiliate of any of them or other person on their behalf may 

have existing or future business relationships (including depository, lending, advisory or any other kind 

of commercial or investment banking activities or other business) with any of the other Transaction 

Participants and any affiliate of any of them or other person on their behalf and may purchase, sell or 

otherwise deal in any assets or obligations of, or relating to, any such party.  Any of the Transaction 

Participants and any affiliate of any of them or other person on their behalf may act with respect to any 

such business, assets or obligations without regard to any possible consequences for the Issuer, the 

Notes or any Noteholder (or the impact of any such dealing on the interests of any Noteholder) or 

otherwise. 

Provision of information 

Any of the Transaction Participants or any affiliate of any of them or any other person acting on their 

behalf may at the date hereof or at any time hereafter be in possession of information in relation to the 

other Transaction Participants or any affiliate of any of them or any other person acting on their behalf 

or on behalf of the Charged Assets (which may or may not be publicly available or confidential).  None 

of such persons shall be under any obligation to make any such information available to Noteholders 

or any other party other than as provided in the Conditions of the Notes. 

Taxation 

Each Noteholder will assume and be solely responsible for any and all taxes of any jurisdiction or 

governmental or regulatory authority, including, without limitation, any state or local taxes or other like 

assessment or charges, that may be applicable to any payment to it in respect of the Notes.  Neither 

the Issuer nor any other person will pay any additional amounts to the Noteholders to reimburse them 

for any tax, assessment or charge required to be withheld or deducted from payments in respect of the 

Notes by the Issuer or by the Principal Paying Agent (or any other Paying Agent), although such 

requirement will give rise to an obligation to redeem the Notes early in the circumstances described in 

Condition 2 as amended by Special Condition IV of the Conditions of the Notes set out below. 
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Legal opinions 

No legal opinions will be obtained with respect to any applicable laws, including the laws governing the 

Charged Assets or as to the validity, enforceability or binding nature of the Charged Assets. 

Conflict of interests 

Any of the Transaction Participants or any affiliate of any of them or any other person acting on their 

behalf may from time to time, as principal or agent, have positions in, or may buy or sell, or make a 

market in any securities (including shares in a Transaction Participant), currencies, financial 

instruments or other assets owned by a Transaction Participant.  Any trading and/or hedging activities 

of Transaction Participants or any affiliate of any of them or any other person acting on their behalf 

related to this transaction may have an impact on the price of the underlying assets.  It should also be 

noted that GWM Group, Inc. acts as both the Arranger of the issue of the Notes and as Custodian, 

Placing Agent, Calculation Agent and Sale Agent in respect of the Charged Assets. 

Clearing systems 

The Notes will be represented by one or more Temporary Global Notes and Permanent Global Notes.  

Such Global Notes will be deposited with a common depositary for Euroclear and Clearstream, 

Luxembourg.  Except in the circumstances described in the relevant Global Note, investors will not be 

entitled to receive definitive Notes.  Euroclear and Clearstream, Luxembourg will maintain records of 

the beneficial interests in the Global Notes.  While the Notes are represented by one or more Global 

Notes, investors will be able to trade their beneficial interests only through Euroclear and Clearstream, 

Luxembourg. 

While the Notes are represented by one or more Global Notes the Issuer will discharge its payment 

obligations under the Notes by making payments to the common depositary for Euroclear and 

Clearstream, Luxembourg for distribution to their account holders.  A holder of a beneficial interest in a 

Global Note must rely on the procedures of Euroclear and Clearstream, Luxembourg to receive 

payments under the Notes.  The Issuer has no responsibility or liability for the records relating to, or 

payments made in respect of, beneficial interests in the Global Notes. 

Holders of beneficial interests in the Global Notes will not have a direct right to vote in respect of the 

relevant Notes.  Instead, such holders will be permitted to act only to the extent that they are enabled 

by Euroclear and Clearstream, Luxembourg to appoint appropriate proxies. 

Risks relating to the Charged Assets 

Investment in Series Assets 

The Issuer intends to use the proceeds of the issuance of the Notes to invest, within 30 days following 

the Issue Date, in the shareholder interests in Series B Preferred Stocks of CERTO S.A., a company 

with legal domicile in Treinta y Tres 1269/71, of the City of Montevideo, Republic of Uruguay 

(hereinafter “NXTP Labs”). NXTP Labs was constituted with the objective of investing in start-up or 

emerging companies across Latin America, mainly in the Internet, media, mobile and technology 

businesses as more particularly set out in the NXTP Labs Private Placement Memorandum and the 

Shareholder’s Agreement (both terms as defined below). 

Nibeluz S.A., a corporation (sociedad anónima) organized under the laws of the Oriental Republic of 

Uruguay, shall serve as the Manager of NXTP Labs (the “NXTP Labs Manager”). 
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Lack of diversification  

To the extent that all of the proceeds arising from the issue of the Notes are invested in the CERTO 

S.A. Series B Preferred Stocks, such asset may be more susceptible to a single adverse economic or 

regulatory occurrence, and lead to greater fluctuations in the value of Notes than may have been the 

case when investing in a diversified pool of assets. 

Enforcement of Security 
 
The Shareholder Agreement at the Series B Preferred Stocks will be held on behalf of the Issuer by 

the Custodian pursuant to the terms of the Custody Agreement.  

Security for the Notes 

As the Series Assets held in respect of the Notes are held in, and governed by New York law, the 

Issuer will grant security interests over the Series Assets pursuant to a security deed governed by the 

law the State of New York entered into between the Issuer, Trustee and the Custodian on or about the 

Issue Date. The Issuer will also grant security interests over the Mortgaged Property pursuant to the 

Trust Deed. See "Description in relation to the Security Arrangements in respect of the Notes" below. 

Redemption and transfer of the Charged Assets 

Realisation of the Charged Assets may in certain circumstances be deferred in accordance with their 

relevant terms.  The period of deferral may be significant.  Therefore in certain circumstances, 

including where the Security for the Notes (and any Further Notes) becomes enforceable, there may 

be a significant delay in payments under the Notes and/or it may be impossible to transfer the Charged 

Assets as a means of realising their value. 

Security may be declared invalid 

The Issuer will grant security interests in favour of the Trustee for the benefit of the Noteholders in the 

Mortgaged Property pursuant to the Trust Deed. However, if the security interest of the Trustee in the 

Mortgaged Property was determined to be invalid or unperfected, Noteholders would be unsecured 

creditors and would rank on a pari passu basis with other unsecured creditors (if any) of the Issuer. 

Each of the foregoing factors may delay or reduce investors’ return on their Notes and investors may 

suffer a loss (including a total loss) on their investment. 

Not a bank deposit 

Any investment in the Notes does not have the status of a bank deposit in Ireland and is not within 

the scope of the deposit protection scheme operated by the Central Bank of Ireland. The Issuer is not 

regulated by the Central Bank of Ireland by virtue of the issue of the Notes. 

 

AS WITH ANY INVESTMENT YOU COULD LOSE ALL OR PART OF YOUR INVESTMENT IN THE 

NOTES AND THE NOTES' PERFORMANCE COULD TRAIL THAT OF OTHER INVESTMENTS.  

YOUR ATTENTION IS DRAWN TO THE PRIVATE PLACEMENT MEMORANDUM OF NXTP LABS, 

DATED DECEMBER 2013 (THE "NXTP LABS PRIVATE PLACEMENT MEMORANDUM") AND TO 

THE NXTP LABS SHAREHOLDER’S AGREEMENT (THE "AGREEMENT") BOTH ATTACHED AS 

APPENDICES TO THIS SERIES MEMORANDUM. IN PARTICULAR PROSPECTIVE INVESTORS 

SHOULD NOTE THE SECTION OF THE NXTP PRIVATE PLACEMENT MEMORANDUM ENTITLED 
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"RISK FACTORS" AND “RISKS OF OUR INVESTMENT STRATEGY”.  PROSPECTIVE 

INVESTORS SHOULD NOT INVEST IN THE NOTES WITHOUT TAKING INDEPENDENT ADVICE 

ON THE RISKS SET OUT THEREIN. 

THE CONSIDERATIONS SET OUT ABOVE ARE NOT, AND ARE NOT INTENDED TO BE, A 

COMPREHENSIVE LIST OF ALL CONSIDERATIONS RELEVANT TO A DECISION TO 

PURCHASE OR HOLD ANY NOTES.  THE ATTENTION OF INVESTORS IS ALSO DRAWN TO 

THE SECTIONS HEADED "RISK FACTORS" IN THE PROGRAMME MEMORANDUM. 
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Summary of the Transaction 

The following summary of the transaction does not purport to be complete and is qualified in its 

entirety by the more detailed information contained elsewhere in this Series Memorandum including, 

without limitation, the Conditions of the Notes.  Words and expressions used but not expressly defined 

in this summary of the transaction shall have the meanings given to them in the Conditions. 

Issuer: IA Capital Structures (Ireland) Plc, a special purpose company 

incorporated for the sole purpose of carrying out the activities 

described in the Programme Memorandum.  See "Information relating 

to the Issuer" below. 

Programme: The Notes are issued pursuant to the Issuer’s €5,000,000,000 

Secured Note Programme. 

Arranger: GWM Group, Inc. 

Custodian: GWM Group, Inc. 

Calculation Agent: GWM Group, Inc. 

Placing Agent: GWM Group, Inc.   

Sale Agent: GWM Group, Inc. 

Issue Agent:  Citibank N.A., London Branch. 

Principal Paying Agent: Citibank N.A., London Branch. 

Trustee: Sanne Fiduciary Services Limited. 

Principal Amount: USD 140,000 (subject to the provisions of Further Notes and 

Redemptions below). 

Currency: USD. 

Authorised Denomination: USD 1,000 

Issue Price: 100.00 per cent. of the Authorised Denomination. 

Interest: Interest is determined based on the total return of the Portfolio, such 

that an amount in respect of Interest shall be payable in respect of 

each Note on the Interest Payment Date equal to the greater of:  

(a)  Net Proceeds; and 

(b)  Zero.  

Interest Payment Date: Any Business Day determined by the Calculation Agent or the Issuer 

which falls within fifteen (15) Business Days of the Issuer receiving an 

interest payment, distribution or similar payment in respect of the 
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Series Assets. 

Issue Date: 24 February 2015. 

Charged Assets: The Series Assets.  See "Information relating to the Charged Assets" 

below. 

Fees: The amounts payable under the Notes are based on the performance 

of the Charged Assets after deduction of fees due to the Arranger.  

Such fees are in addition to the fees due to the Trustee and any 

Agents, and any other transaction related fees incurred by the Issuer 

in respect of the issuance of the Notes as determined by the 

Calculation Agent. 

All fees are payable prior to any amounts being payable in respect of 

the Notes to any Noteholders.  The fees will be applied in calculating 

the value of the Portfolio and therefore will result in a reduction in the 

value of the Notes. 

Scheduled Maturity Date: 23 February 2023 

Reports: The Arranger will publish a summary of the NAV Report received from 

the Calculation Agent on the Arranger’s website 

(www.gwmgroupinc.com/iacapitalstructures) and on Bloomberg, and 

will disseminate the NAV to SIX Financial Information USA Inc. and to 

the Vienna Stock Exchange 

See Special Condition V below. 

Redemption Amount: Unless previously redeemed the Notes will be redeemed by a payment 

in respect of each Note on the Final Maturity Payment Date of an 

amount in USD (the "Redemption Amount") equal to the lesser of: 

(a)   USD 1,000; and 

(b)   Net Proceeds. 

See "Limited recourse" below. 

The Final Maturity Payment Date may be significantly later than the 

Maturity Date.  See “Risk Factors – Payments” above. 

Optional Redemption by 

the Noteholder: 

Noteholders have no right to request the Issuer to redeem the Notes at 

any time prior to their Scheduled Maturity Date. 

Optional Redemption by 

the Issuer: 

The Issuer may, on giving not less than ten (10) Business Days’ prior 

notice to Noteholders, redeem any amount of the Notes by a payment 

to the holders of the Notes that are so redeemed on the Optional 

Redemption Payment Date of an amount equal to the Early 

Redemption Amount. 

http://www.gwmgroupinc.com/iacapitalstructures
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 The Arranger may at any time instruct the Issuer to redeem any 

amount of the Notes by a payment to the holders of the Notes that are 

so redeemed on the Optional Redemption Payment Date of an amount 

equal to the Early Redemption Amount. 

Early Redemption: (a) If the Notes become due and repayable in accordance with 

Condition 2(b)(1), the Notes will be redeemed by a payment in 

respect of each Note on the Early Redemption Payment Date 

of an amount in USD equal to the Net Proceeds of the 

Charged Assets. 

(b) If the Notes become due and repayable in accordance with 

Condition 2(b)(2) or Condition 2(c) (as the case may be), the 

Notes will be redeemed at the applicable Early Redemption 

Amount by a payment in respect of each Note on the Early 

Redemption Payment Date of an amount in USD equal to the 

Early Redemption Amount. 

Early Redemption Amount: Subject to the provisions of Special Condition (IV) below, the Early 

Redemption Amount shall be determined as an amount equal to the 

Redemption Amount as if the Early Redemption Date was the Final 

Maturity Payment Date. 

Net Proceeds: An amount determined by the Calculation Agent being the pro rata 

share of the Sale Proceeds of the Charged Assets in respect of one 

Note; less any redemption and settlement costs and expenses in 

respect of the Charged Assets; less any fees, costs or expenses 

owing to the Trustee and the Agents in connection with the Notes; and 

less any fees payable to the Arranger pursuant to the Conditions of the 

Notes, less USD 1,000 per annum to be retained by the Issuer. 

Sale Proceeds: An amount determined by the Calculation Agent being the pro rata 

share in respect of one Note of: (a) the proceeds of sale or other 

means of realisation of the Charged Assets; less (b) any costs, 

expenses, taxes and duties incurred in connection with the disposal or 

transfer of the Charged Assets by the Sale Agent. 

Payment: Payments in respect of redemption of the Notes will be made on the 

Final Maturity Payment Date, the Optional Redemption Payment Date 

or the Early Redemption Payment Date, as the case may be, in 

accordance with the Conditions. 

Limited recourse: Amounts due under the Notes will be payable only to the extent that 

funds are available from the Mortgaged Property and the proceeds 

thereof.  If the Mortgaged Property is insufficient to pay any amounts 

due in respect of the Notes, the Issuer will have no other assets 

available to meet such insufficiency.  In the event that Charged Assets 

are sold or realised or the Security is enforced and after payment of all 

other claims with a senior priority in the relevant order of priority the 

remaining proceeds of such sale, realisation or enforcement are 

insufficient to pay in full all amounts whatsoever due in respect of the 
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Notes, then the Noteholders' claims against the Issuer in respect of 

the Notes shall be limited to their respective shares of such remaining 

proceeds and, after payment to each Noteholder of its respective 

share of such remaining proceeds, the obligations of the Issuer to 

such Noteholder shall cease to be due and shall be extinguished. 

Security: The Security for the Notes will be constituted by the Constituting 

Instrument, a Trust Deed entered into by the execution of a 

Constituting Instrument dated the Issue Date between the Issuer and 

the Trustee, amongst others (the "Trust Deed") and the Charging 

Instrument as described in the Conditions of the Notes.  See 

"Description of the Security Arrangements in respect of the Notes" 

below. 

Priority on Enforcement of 

Security: 

On enforcement of Security in respect of the Notes the Trustee will 

apply the enforcement proceeds in the following order of priority: 

1. payment of the fees, costs, charges, expenses (including 
legal fees), liabilities, indemnity payments and all other 
amounts payable to the Trustee or incurred by the Trustee 
or by any receiver, custodian or other person appointed by 
it in connection with the performance of its duties and 
obligations; 

2. pro rata and pari passu according to the respective 
amounts thereof payment of the fees, costs, charges, 
expenses (including legal fees), liabilities, indemnity 
payments and all other amounts payable to the respective 
Agents in connection with the performance of their 
respective duties and obligations; 

3. payment of any unpaid taxes or other governmental duties 
or charges owing by the Issuer; 

4. in meeting the amounts due to Noteholders pari passu and 
rateably; and 

5. in payment of the balance (if any) to the Issuer. 

Events of Default: The Security in respect of the Notes will become enforceable in the 

circumstances described in Condition 4 relating to Events of Default.  

The Events of Default include, without limitation, unremedied defaults 

by the Issuer relating to the payment of amounts due on the Notes and 

the insolvency of the Issuer.  Upon the occurrence of an Event of 

Default the Trustee may at its discretion (or, in certain cases, shall) 

deliver a notice to the Issuer and others declaring the Notes to be 

immediately due and payable and the amount payable in respect of 

each Note is set out in Condition 2(e)(2).  See also Conditions 4 and 5. 

Form: The Notes will initially each be represented by beneficial interests in a 

temporary global note (the "Temporary Global Note") in bearer form.  

Pursuant to the Conditions of the Notes, each Temporary Global Note 

may be exchanged for a permanent global note in bearer form (the 

"Permanent Global Note").  Except in limited circumstances, bearer 
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definitive Notes will not be issued in exchange for beneficial interests 

in the Permanent Global Notes. 

Status: The Notes are limited recourse obligations of the Issuer secured in the 

manner described herein. 

Use of Proceeds: The entire net proceeds from the issue of the Notes will be used by the 

Issuer to purchase the Charged Assets. 

Further Notes: Further Notes may be issued which will be consolidated and form a 

single series with the Notes. 

Listing: Application has been made to list the Notes on the Third Market of the 

Vienna Stock Exchange.  Listing is expected to take place on or about 

the Issue Date but no assurance can be given that such application 

will be granted. 

Rating: The Notes will not be rated. 

Business Days: New York and London 

Governing Law: The Notes and all non-contractual obligations and any other matters 

arising from them will be governed by, and construed in accordance 

with, the laws of Ireland.  The courts of Ireland shall have non-

exclusive jurisdiction in respect of any dispute.  The New York Security 

is governed by New York law and New York State and / or Federal 

Courts may have jurisdiction over any dispute or enforcement 

proceedings relating thereto. 

Placing Agreement: The Issuer has entered into the Placing Agreement with the Placing 

Agent, whereby the Placing Agent agreed to place the Notes with 

investors, subject to the selling restrictions. 

The Issuer, after prior consultation with the Arranger, reserves the 

right to modify the total nominal amount of the Notes to which 

investors can subscribe.   

Risk Factors: The Notes are not principal protected and involve significant risks.  

The attention of prospective Noteholders is drawn to the section "Risk 

Factors" in the Programme Memorandum and in this Series 

Memorandum, the section "Information Relating to the Charged 

Assets" of this Series Memorandum. 

 

 



EXECUTION VERSION 
 

17 

 

Conditions of the Notes 

NXTP Labs Emerging Market High Impact Tech Start-ups (Series 2015-20) Notes due 2023 

The Noteholders should note that words and expressions not otherwise defined below shall have the 

meanings respectively ascribed to them by Special Condition (I) below.  

The Notes designated as above (the "Notes") shall have the following terms and conditions which 

shall complete, modify and amend the Master Conditions (March 2014 Edition), which shall apply to 

the Notes as so completed, modified and amended.  References to "Conditions" or "Condition" shall 

mean references to the Conditions of the Notes as modified herein.   

The Issuer intends that any Further Notes which are issued pursuant to Condition 16 as amended by 

Special Condition (VI) (as defined herein) shall (save in respect of the relevant issue date) have the 

same Conditions as, and form a single Series with, the Notes of this Series. 

1.  (i) Issuer: IA Capital Structures (Ireland) Plc. 

 (ii) Arranger: GWM Group, Inc. 

2.  (i) Series Number: 2015-20. 

 (ii) Tranche Number: 1. 

3.  Principal Amount: USD 140,000. 

The Principal Amount of the Notes may be 

increased by the issue of Further Notes from time to 

time (without requiring the consent of Noteholders) 

which shall be consolidated and form a single 

Series with the Notes of this Series, subject as 

provided in Special Condition (VI). 

4.  Issue Price: 100% of the Principal Amount. 

5.  Authorised Denomination: USD 1,000 

6.  (i) Issue Date: 24 February 2015 

 (ii) Interest Commencement Date: Not applicable. 

7.  Maturity Date: The earlier of (i) 23 February 2023 (the "Scheduled 

Maturity Date"); (ii) any Extended Maturity Date, 

and (iii) the date that all of the Notes are fully 

redeemed. 

8.  Extended Maturity Date The Date to which the term of Notes may be 
extended under Special Condition (XIII) 
 

9.  Interest Basis: Variable Coupon Amount. 
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10.  Status of the Notes:  

 (i) Status of the Notes: Secured and limited recourse obligations of the 

Issuer ranking pari passu without any preferences 

amongst themselves secured as set out under 

Security below and subject to the priority set out 

under Priority below. 

 (ii) Priority: Counterparty Priority applies. 

11.  Listing: An application has been made for admission of the 

Notes to the official list of the Third Market of the 

Vienna Stock Exchange.  Such listing is expected to 

take place on or about the Issue Date.  However, 

no assurance is given that approval of such 

application will be granted.   

12.  Fixed Rate Note Provisions: Not applicable. 

13.  Floating Rate Note Provisions: Not applicable. 

14.  Zero Coupon Note provisions: Not applicable. 

15.  Dual Currency Note Provisions: Not applicable. 

16.  Variable Coupon Amount Note 

Provisions: 

Applicable. 

 (i) Interest Period: As regards the first interest period, the period from 

and including the Issue Date to and excluding the 

Interest Determination Date and as regards all 

subsequent interest periods the period from and 

including an Interest Determination Date to and 

excluding the next Interest Determination Date or to 

and including the Scheduled Maturity Date or an 

Extended Maturity Date as applicable. 

 (ii) Interest Determination Date: Any Business Day at the discretion of the Arranger, 

the Calculation Agent or the Issuer.  

 (iii) Interest Rate: The Notes shall receive a total return based on the 

performance of the Portfolio during the Interest 

Period. 

 (iv) Interest Amounts: The greater of: 

   (a) Net Proceeds – USD 1,000; and 

   (b) Zero. 

 (v) Interest Payment Date: Any Business Day determined by the Calculation 

Agent or the Issuer which falls within fifteen (15) 
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Business Days of the Issuer receiving an interest 

payment, distribution or similar payment in respect 

of the Series Assets.  

 (vi) Business Day Convention: Following Business Day Convention. 

17.  Optional Redemption: Condition 2(f)(2) applies as amended by Special 

Condition (III). 

18.  Redemption Amount: Special Condition (II) applies. 

19.  Early Redemption Amount: Special Condition (IV) applies.   

20.  Redemption Amount on redemption 

for taxation: 

Condition 2(c)(A)(1) shall apply as amended by 

Special Condition (IV). 

21.  Form of Notes: Bearer Notes: 

 (i) The Notes will initially be 

represented by: 

Temporary Global Note. 

 (ii) Applicable TEFRA exemption: D Rules 

 (iii) Temporary Global Note 

exchangeable for Permanent 

Global/Definitive 

Bearer/Registered Notes: 

Condition 10(a) applies. 

 (iv) Permanent Global Note 

exchangeable for Definitive 

Bearer/ Registered Notes: 

Permanent Global Note is exchangeable for 

Definitive Notes in the limited circumstances 

specified in the Permanent Global Note. 

 (v) Registered Notes: Not applicable. 

22.  Additional Financial Centre(s) or 

other special provisions relating to 

Payment Dates: 

Not applicable. 

23.  Talons for future Coupons or 

Receipts to be attached to Definitive 

Notes (and dates on which such 

Talons mature): 

No. 

24.  Details relating to Instalment Notes: 

amount of each instalment, date on 

which each payment is to be made: 

Not applicable. 

25.  Redenomination applicable: Not applicable. 

26.  Portfolio Management:  

 (i) Portfolio Manager: Not applicable. 
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 (ii) Portfolio Management 

Agreement: 

Not applicable. 

 (iii) Investment Objective: Not applicable. 

 (iv) Management Criteria: Not applicable. 

 (v) Portfolio: Not applicable. 

27.  Security: Not applicable. 

 (i) Charged Assets: The Charged Assets shall be the Series Assets and 

the Related Rights. 

On the Issue Date, or as soon as practicable 

thereafter, the Issuer shall invest in the Series 

Assets set out in the section “Information relating to 

Charged Assets” below, (such Series Assets, 

together with the Related Rights applicable thereto, 

the “Original Charged Assets”). 

If the Issuer issues Further Notes pursuant to 

Condition 16 as amended by Special Condition (VI) 

with the intention that such Further Notes be 

consolidated and form a single Series with the 

Notes issued on the Issue Date (and all other 

Further Notes issued from time to time) the Issuer 

shall, in connection with each such issue of Further 

Notes, invest in further assets which shall be 

combined with the Series Assets (such further 

assets, together with the Related Rights applicable 

thereto, referred to as the "Further Charged 

Assets") with the issue proceeds of the relevant 

Further Notes such that the Notes and the Further 

Notes from time to time so issued shall be secured 

collectively on the Original Charged Assets and all 

of the Further Charged Assets.  All references to 

"Charged Assets" shall be to the Original Charged 

Assets and the Further Charged Assets from time 

to time so purchased by the Issuer. 

The assets comprising the Portfolio will be 

registered in the name of the Issuer and certificates 

in respect of the Charged Assets will be held by the 

Custodian, on behalf of the Issuer pursuant to the 

Custody Agreement, subject to the security 

constituted by the Constituting Instrument and the 

Charging Instrument. 

The Custodian shall be responsible for making 

redemption requests in respect of the Charged 
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Assets in accordance with the Custody Agreement 

and these Conditions. 

The Issuer has also charged all of its rights, title 

and interest in and to all proceeds now or hereafter 

standing to the credit of the account of the 

Custodian in respect of the Charged Assets and 

has assigned by way of security all of the Issuer’s 

rights, title, benefit and interest in, to and under, 

inter alia, the Custody Agreement. 

 

 (ii) Charging Instrument Pursuant to a Supplemental Security Agreement in 

respect of the shareholder interests in NXTP Labs 

entered into between the Issuer, the Trustee and 

the Custodian dated on or about the Issue Date 

(the "Charging Instrument") the Issuer has 

granted in favour of the Trustee, as security for 

itself, and the Secured Parties, a New York law 

governed security interest over the Issuer’s interest 

in the Charged Assets from time to time (such 

security the "New York Security").  

The Custody Agreement and the Charging 

Instrument each provides that title to the Securities 

shall be held by the Custodian on behalf of the 

Issuer, subject to the security constituted by the 

New York Security. 

 

 (iii) Depository Account Not applicable. 

 (iv) Charged Agreement: Not applicable. 

 (v) Swap Counterparty: Not applicable. 

28.  Securities Lending Agreement: Not applicable. 

29.  Portfolio Administrator: Not applicable. 

30.  Fees: Special Condition (XI) applies. 

31.  Additional selling restrictions As set out in "Selling Restrictions" below. 

32.  ISIN Code: XS1121503822. 

33.  Common Code: 112150382. 

34.  Alternative Clearing System: Not applicable. 
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35.  Delivery: Delivery versus payment. 

36.  Principal Paying Agent: Citibank N.A., London Branch. 

37.  Sub-Custody: Not applicable. 

38.  Calculation Agent: GWM Group Inc. 

The Calculation Agent shall provide the NAV Report 

to the Arranger on each NAV Report Date. 

The Arranger will publish a summary of the NAV 

Report received from the Calculation Agent on 

Bloomberg and will disseminate the NAV to SIX 

Financial Information USA Inc. and to the Vienna 

Stock Exchange. 

All determinations made by the Calculation Agent 

hereunder shall, in the absence of manifest error, 

wilful default or bad faith, be final and conclusive. 

The Calculation Agent shall have no liability to the 

Issuer, the Noteholders or any third party in relation 

to such determinations.  However, the Calculation 

Agent shall be liable to the Issuer in order to fully 

compensate the Portfolio to the extent that any 

miscalculation or error on its part results in a loss to 

the Portfolio, and to fully indemnify the Issuer for 

any consequential losses or costs reasonably 

associated with any such miscalculation or error.  

39.  Exchange of Permanent Global Note: The Permanent Global Note will be exchangeable, 

in whole but not in part, for a definitive Bearer Note 

if: 

(i) Euroclear or Clearstream, Luxembourg or 

any other clearing system in which the 

Permanent Global Note is for the time being 

deposited is closed for business for a 

period of 14 days (other than by reason of 

holidays statutory or otherwise) or 

announces an intention permanently to 

cease business or to cease to make its 

book-entry system available for settlement 

of beneficial interests in such Permanent 

Global Note or does in fact do either of 

such things and no alternative clearing 

system, satisfactory to the Trustee and the 

Principal Paying Agent  is available, or 

(ii) the Notes become due and payable in 

accordance with Condition 4 and payment 
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is not made on due presentation of the 

Permanent Global Note for payment. 

40.  Governing law: The Notes and all non-contractual obligations and 

any other matters arising from it will be governed 

by, and construed in accordance with, the laws of 

Ireland.  The courts of Ireland shall have non-

exclusive jurisdiction in respect of any dispute.  The 

New York Security is governed by New York law 

and New York State and/or Federal Courts may 

have jurisdiction over any dispute or enforcement 

proceedings relating thereto.  

Admission to trading, public offer and listing 

Application has been made to list the Notes on the Third Market of the Vienna Stock Exchange. 

The Notes will not be offered to the public in any jurisdiction.  See "Selling Restrictions" below and in 

the Programme Memorandum. 

GWM Group, Inc., in its capacity as the Placing Agent, will be solely responsible for the placing of the 

Notes with prospective investors. 
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Special Conditions: 

(I) Definitions 

Words set out in italics in these Conditions do not form part of the definitions for the purpose of 

the Constituting Instrument and the documents constituted thereby. In the event of a conflict 

between the Conditions and the Special Conditions, the Special Conditions shall prevail. 

"Additional Mandatory Redemption Event" means, for the purpose of Condition 2(b)(2) (as 

amended), that the Issuer determines that its obligations under the Notes at any time become 

illegal.  

"Agents" means, the Principal Paying Agent, the Issue Agent, the Custodian, the Sale Agent, 

the Placing Agent and the Calculation Agent. 

"Arranger Default" means if any of the follow events occur (in the sole discretion of the 

Issuer) in respect of the Arranger.  If the Arranger: 

(i) is dissolved (other than pursuant to a consolidation, amalgamation or merger);  

(ii) becomes insolvent or is unable to pay its debts or fails or admits in writing its inability 
generally to pay its debts as they become due;  

(iii) makes a general assignment, arrangement or composition with or for the benefit of its 
creditors;  

(iv) (A) institutes or has instituted against it, by a regulator, supervisor or any similar official 
with primary insolvency, rehabilitative or regulatory jurisdiction over it in the jurisdiction 
of its incorporation or organisation or the jurisdiction of its head or home office, a 
proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 
any bankruptcy or insolvency law or other similar law affecting creditors’ rights, or a 
petition is presented for its winding-up or liquidation by it or such regulator, supervisor 
or similar official, or (B) has instituted against it a proceeding seeking a judgment of 
insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or 
other similar law affecting creditors’ rights, or a petition is presented for its winding-up 
or liquidation, and such proceeding or petition is instituted or presented by a person or 
entity not described in clause (A) above and either (I) results in a judgment of 
insolvency or bankruptcy or the entry of an order for relief or the making of an order for 
its winding-up or liquidation or (II) is not dismissed, discharged, stayed or restrained in 
each case within 15 days of the institution or presentation thereof;  

(v) has a resolution passed for its winding-up, official management or liquidation (other 
than pursuant to a consolidation, amalgamation or merger);  

(vi) seeks or becomes subject to the appointment of an administrator, provisional 
liquidator, conservator, receiver, trustee, custodian or other similar official for it or for 
all or substantially all its assets;  

(vii) has a secured party take possession of all or substantially all its assets or has a 
distress, execution, attachment, sequestration or other legal process levied, enforced 
or sued on or against all or substantially all its assets and such secured party 
maintains possession, or any such process is not dismissed, discharged, stayed or 
restrained, in each case within 15 days thereafter;  

(viii) causes or is subject to any event with respect to it which, under the applicable laws of 
any jurisdiction, has an analogous effect to any of the events specified in clauses (i) to 
(vii) above (inclusive);  
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(ix) takes any action in furtherance of, or indicating its consent to, approval of, or 
acquiescence in, any of the foregoing acts; or 

(x) becomes unable to, or fails to within 10 days of receiving notice form the Trustee or 
the Issuer, perform its duties under the Notes. 

"Business Day" means a day on which banks are generally open for business in New York 

and London. 

"Calculation Agent" means GWM Group, Inc. and any successor appointed by the Issuer 

(with the prior approval of the Trustee) in accordance with the provisions of the Agency 

Agreement. 

"Collateral Default" means either (i) a compulsory redemption (howsoever described) of the 

Charged Assets; or (ii) a distribution or return of capital and / or assets to holders of the 

Charged Assets following the winding up or liquidation of NXTP Labs and / or the Collateral 

under the Shareholder’s Agreement. 

"Early Redemption Date" means in relation to Conditions 2(b) or 2(c), the date specified in 

the notice given by or on behalf of the Issuer to the Noteholders in accordance with the 

Conditions. 

"Early Redemption Payment Date" means five (5) Business Days following the day that the 

Issuer receives the aggregate Sale Proceeds pursuant to Special Condition (IV).  The Early 

Redemption Payment Date may be significantly later than the Early Redemption Date.  See 

"Risk Factors – Payments". 

"Extended Maturity Date" means the date to which the term of the Notes may be extended 

under Special Condition (XIII). 

"Final Maturity Payment Date" subject as provided in Special Condition (VII), five (5) 

Business Days following the day that the Issuer receives the aggregate Sale Proceeds 

pursuant to Special Condition (II).  The Final Maturity Payment Date may be significantly later 

than the Scheduled Maturity Date or Extended Maturity Date.  See “Risk Factors – Payments”. 

"Mandatory Redemption Event" means any of the events described in Conditions 2(b)(1), (2) 

or (3). 

"Monthly NAV High" means a Net Asset Value calculated per Note (by dividing the Net Asset 

Value by the number of Notes outstanding) as at a NAV Report Date which is higher than the 

previous highest Net Asset Value calculated per Note as at a NAV Report Date, provided that 

the first Monthly NAV High shall be the Net Asset Value calculated per Note as at the Issue 

Date. 

"NAV Report" a report provided to the Issuer by the Calculation Agent setting out the 

calculation of the Net Asset Value of the Portfolio (net of any fees as described under Special 

Condition (XI) below). 

"NAV Report Date" means the last Business Day of each calendar month. 

"Net Asset Value" means the value for each component of Series Assets (net of any fees as 

described under Special Condition (XI) below), as provided by the Calculation Agent to the 

Issuer, as the case may be, on or before the NAV Report Date, and "Net Asset Value of the 
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Portfolio" means the aggregate of the Net Asset Value of each component (net of any fees as 

described under Special Condition (XI) below) comprised in the Portfolio. 

"Net Proceeds" means an amount determined by the Calculation Agent being the pro rata 

share of the Sale Proceeds of the Charged Assets in respect of one Note less any redemption 

and settlement costs and expenses in respect of the Charged Assets and less any fees, costs 

or expenses owing to the Trustee and the Agents in connection with the Notes, and less any 

fees payable to the and the Arranger pursuant to the Conditions of the Notes, less USD1,000 

per annum, to be retained by the Issuer 

"New York Security" ” means the security interests governed by New York law created by the 

Charging Instrument dated the Issue Date between the Issuer, the Trustee and the Custodian 

pursuant to which the Issuer has granted in favour of the Trustee for itself and as trustee for 

the Secured Parties a security interest over the Charged Assets. 

"Optional Redemption Date" means the date specified in an Optional Redemption Notice 

given by the Issuer or the Arranger pursuant to Condition 2(f)(2), as amended by Special 

Condition (III) (Optional Redemption by the Issuer). 

"Optional Redemption Payment Date" means five (5) Business Days following a day that the 

Issuer receives the aggregate Sale Proceeds pursuant to Special Condition (III).  The Optional 

Redemption Payment Date may be significantly later than the Optional Redemption Date.  See 

"Risk Factors – Payments". 

"Placing Agent" means GWM Group, Inc.  

"Portfolio" means the Series Assets. 

"Related Rights" means all rights of the Issuer derived from or connected to the Series Assets 

including, without limitation, any rights to receive additional shares or other securities, assets 

or rights or any offers in respect thereof (whether by way of bonus issue, option rights, 

exchange, substitution, conversion or otherwise) or to receive monies (whether by way of 

redemption, return of capital, dividend, distribution, income or otherwise) in respect of the 

Series Assets. 

"Sale Agent" means GWM Group, Inc. 

"Sale Proceeds" means an amount determined by the Calculation Agent being the pro rata 

share of the proceeds of sale or other means of realisation of the Charged Assets in respect of 

one Note less any costs, expenses, taxes and duties incurred in connection with the disposal 

or transfer of the Charged Assets by the Sale Agent. 

"Series Assets" means the shareholder interests acquired by the Issuer in Series B Preferred 

Stocks of CERTO S.A., any and all related investments (including any investment company 

securities and securities accounts), monies, credit balances, assets or related contracts and 

deposit accounts, trading positions or beneficial interests in any assets.  See "Information 

relating to the Charged Assets" below. 

"Security" means the New York Security and the security constituted by the Trust Deed 

entered into by the execution of the Constituting Instrument dated the Issue Date between the 

Issuer and the Trustee, amongst others. 
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(II) Redemption Amount 

Unless previously redeemed the Notes will be redeemed by a payment in respect of each Note 

on the Final Maturity Payment Date of an amount in USD (the "Redemption Amount") equal 

to the lesser of: 

(a)   USD 1,000; and 

(b)   Net Proceeds. 

No interest or other amount shall accrue or be payable in respect of the Notes in respect of the 

period from and including the Scheduled Maturity Date, to and including the Final Maturity 

Payment Date. 

(III) Optional Redemption 

Optional Redemption by the Issuer 

Condition 2(f)(2) shall apply to the Notes. 

The Issuer:  

(A) may, on giving not less than ten (10) Business Days’ prior notice to the Trustee and 

the Noteholders (in accordance with Condition 7); 

(B) shall, at any time after receipt of a notice pursuant to this Special Condition (III) from 

the Arranger, 

(such notice an "Optional Redemption Notice") redeem any amount of the Notes at their 

Optional Redemption Amount on the Optional Redemption Payment Date.  The provisions of 

Condition 2(f)(2) is hereby amended accordingly. 

The amount (the "Optional Redemption Amount") payable in respect of any Notes that are 

so redeemed will be an amount in USD determined by the Calculation Agent equal to the Early 

Redemption Amount. 

(IV) Early Redemption Amount 

Condition 2(c)(B) shall apply to the Notes. 

(A) The Early Redemption Amount of the Notes (in respect of principal and interest (if 

applicable) shall be determined in accordance with Condition 2(e)(2) read with this 

Special Condition (IV) as follows: 

(i) In the event the Notes become due and payable pursuant to Condition 2(b)(1), 

the Sale Agent shall, on behalf of the Issuer sell or procure the sale or other 

means of realisation of the Charged Assets in accordance with the Master 

Charged Assets Sale Terms.  The applicable Early Redemption Amount 

payable in respect of each Note pursuant to Condition 2(b)(1) will be the pro 

rata share of the Net Proceeds. If the Sale Agent in its sole discretion 

determines that the Charged Assets cannot be sold within three months (or 
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longer, as may be extended by the Arranger, the Sale Agent and / or the 

Issuer at their own discretion) of the Early Redemption Date, then the Sale 

Proceeds and the applicable Early Redemption Amount shall be deemed to be 

zero and the Notes shall be redeemed at zero; or 

(ii) If the Notes become due and repayable in accordance with Conditions 2(b)(2) 

or 2(c),  

then the applicable Early Redemption Amount shall be determined as an amount 

equal to the Redemption Amount had the Early Redemption Date been the Final 

Maturity Payment Date. 

The Early Redemption Amount shall be payable on the Early Redemption Payment 

Date and shall not exceed the Net Proceeds of the Charged Assets.  In the event that 

such Early Redemption Amount is less than the Net Proceeds of the Charged Assets, 

Noteholders shall receive such lesser amount. 

(B) Subject as provided in Special Condition (VII), the Early Redemption Amount will be 

paid on the Early Redemption Payment Date.  No interest or other amount shall 

accrue or be payable in respect of the Notes in respect of the period from and 

including the Early Redemption Date to and including the Early Redemption Payment 

Date. 

(C) The Early Redemption Payment Date may be significantly later than the Early 

Redemption Date, see "Risk Factors – Payments". 

(D) For the avoidance of doubt, reference in Condition 4 and Condition 2(e) to the Early 

Redemption Amount payable pursuant to an Event of Default shall mean the amount 

payable on redemption of each Note upon its becoming due and payable as provided 

in Condition 4 being the lesser of (i) the outstanding principal amount of such Note and 

(ii) the amount available by applying the portion available to the Noteholders pursuant 

to Condition 3(d) of the Net Proceeds of the enforcement of the Security in accordance 

with Condition 3 pari passu and rateably between the Notes. 

(V) Calculations, determinations and notifications 

Following receipt by the Arranger of the NAV Report from the Calculation Agent on the NAV 

Report Date, the Arranger will publish a summary of the NAV Report on Bloomberg, and will 

disseminate the NAV to SIX Financial Information USA Inc. and to the Vienna Stock Exchange 

The NAV Report and the summary thereof will be an estimated valuation of the Series Assets 

and shall not be interpreted as an indication of expected redemption values of the Notes.  The 

NAV Report and the summary thereof shall take account of any fees, expenses or charges 

that applies to the Notes, and is subject to amendments and / or corrections at any time 

without giving notice to any person. 

Whenever any matter falls to be determined, considered or otherwise decided upon by the 

Calculation Agent or any other person (including where a matter is to be decided by reference 

to the Calculation Agent’s or such other person’s opinion), unless otherwise stated, that matter 

shall be determined, considered or otherwise decided upon by the Calculation Agent or such 

other person, as the case may be, in its sole and absolute discretion.  The Calculation Agent 
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has agreed in the Constituting Instrument to comply with its obligations set out in these 

Conditions. 

Each of the Issuer, the Principal Paying Agent and the Trustee shall be entitled to rely on any 

certification, notification, calculation or determination of the Calculation Agent given or copied 

to it as being true and accurate for all purposes and none of them shall be obliged to make any 

investigation or enquiry into any such certification, notification, calculation or determination or 

into the basis on which such certification, notification, calculation or determination was 

prepared, given or made. 

The Calculation Agent is entitled to rely on any certification, notification, calculation, 

determination or announcement made by or on behalf of NXTP Labs and / or any Agent of 

NXTP Labs in connection with the Shareholder’s Agreement and shall not be obliged to make 

any investigation or enquiry into, and shall incur no liability to any person for relying on, any 

such certification, notification, calculation, determination or announcement reasonably 

believed by it to be genuine and made by or on behalf of NXTP Labs and / or any Agent of 

NXTP Labs. 

The Calculation Agent shall consider the value of Series Assets which do not have a valuation 

provided to remain at cost and shall not be required to modify the recorded value of such 

Series Assets until provided with supported valuation by NXTP Labs and / or any Agent of 

NXTP Labs. The Calculation Agent is entitled to rely on any certification, notification, 

calculation, determination or announcement made by or on behalf of the NXTP Labs and / or 

any Agent of NXTP Labs in connection with the Series Assets. 

(VI) Further Notes 

Pursuant to Condition 16 as amended and supplemented by this Special Condition (VI), the 

Issuer shall be at liberty to issue Further Notes with the express intention that such Further 

Notes be consolidated and form a single series with the Notes (and with any subsequent 

Further Notes so issued) provided that: 

(A) the net proceeds of issue of such Further Notes shall be used to acquire further assets 

(such further assets and the Related Rights applicable thereto being the Further 

Charged Assets); 

(B) each of the Further Notes that the Issuer may issue from time to time, together with 

the Notes, are secured collectively on the Issuer’s right, title and interest in and to the 

Original Charged Assets and each of the Further Charged Assets such that the 

Security for the Notes and any Further Notes shall be the identical and all references 

to "Charged Assets" shall be to the Original Charged Assets and the Further Charged 

Assets from time to time;  

(C) the Conditions of each of the Further Notes are identical to the Conditions of the Notes 

(save in respect of their date of issue); 

(D) each issue of Further Notes will be constituted and secured by a supplement to the 

Constituting Instrument in the form substantially set out in the Constituting Instrument 

(or in such other form as is legally effective to constitute and secure the Further Notes) 

(the "Further Constituting Instrument") and so that upon the execution by the Issuer 

of the Further Constituting Instrument, all references to the Constituting Instrument 

shall be construed as being to such document as supplemented from time to time; and 
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(E) the security interests granted by the Issuer in such Further Constituting Instrument are 

granted to the Trustee for all the Noteholders of the consolidated Series on a pari 

passu basis. 

(VII) Collateral Default and Arranger Default 

(A) If the Calculation Agent determines in its sole discretion that a Collateral Default or a 

Charged Assets Default has occurred then it shall give notice as soon as practicable 

thereafter to the Issuer, the Trustee, the Principal Paying Agent and the Noteholders 

(in accordance with Condition 7) of the occurrence of such event.  The Issuer shall 

redeem the Notes in full by payment to each Noteholder of a pro rata amount of the 

Net Proceeds of the Charged Assets five (5) Business Days following the day on which 

the Issuer receives the Sale Proceeds.  

(B) If the Issuer (in its sole discretion) determines that an Arranger Default has occurred 

then it shall give notice as soon as practicable thereafter to the Trustee, the Principal 

Paying Agent and the Noteholders (in accordance with Condition 7) of the occurrence 

of such event.  The Issuer shall redeem the Notes in full by payment to each 

Noteholder of a pro rata amount of the Net Proceeds of the Charged Assets five (5) 

Business Days following the day on which the Issuer receives the Sale Proceeds. 

(VIII) Purchase 

Condition 2(g) shall apply subject as amended by this Special Condition (VIII).  In determining 

what proportion of Charged Assets corresponds to the proportion of Notes to be purchased, 

the Issuer shall be entitled to rely on advice given to it by the Calculation Agent.  The Issuer 

has absolute discretion to designate which part of the Series Assets to select in order to fulfil 

its obligations pursuant to Condition 2(g) as hereby amended. 

(IX) The Trustee 

The Trustee shall not be responsible for, or obliged to monitor or verify or investigate: 

(A) the performance, operation or calculation of the Portfolio or other element of the 

calculation thereof but shall be entitled to rely absolutely on any calculation thereof by 

the Calculation Agent; 

(B) the performance, operations or financial condition of the Portfolio or the terms of the 

Charged Assets or the calculation of amounts payable in respect thereof; 

(C) the performance by the Issuer of any agreement relating to, or in connection with, the 

Portfolio and shall be entitled to assume that the Issuer is in compliance with the terms 

thereof unless and until expressly notified to the contrary in writing by the Issuer or the 

Calculation Agent; 

(D) whether or not any Additional Mandatory Redemption Event or other event referred to 

in Special Condition (IV), any Event of Default or any Collateral Default and shall be 

entitled to assume that no such event has occurred unless and until expressly notified 

to the contrary in writing by the Issuer or the Calculation Agent; or 

(E) save to the extent caused by its own negligence or wilful default the Trustee shall not 

be responsible or liable for any failure to sell, realise or redeem the Charged Assets 

and the Mortgaged Property or any delay in doing so nor for any loss suffered or 
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incurred by any person as a result of the Net Proceeds, the Sale Proceeds or any 

other proceeds of sale, realisation or redemption of the Charged Assets or the 

Mortgaged Property being insufficient to discharge any Redemption Amount, Early 

Redemption Amount or Optional Redemption Amount in full. 

(X) Sale Agent 

The Sale Agent shall, on behalf of the Issuer, sell or procure the sale or other means of 

realisation of the Charged Assets and shall be entitled to deduct any costs, expenses, taxes 

and duties incurred in connection with any disposal, realisation or transfer of such Charged 

Assets. 

In the event of an Early Redemption Event or Mandatory Redemption Event, at the discretion 

of the Issuer and the Arranger, the Sale Agent may enter into agreements with third parties for 

the purpose of liquidation, realisation, disposal or transfer of Charged Assets, and shall be 

entitled to deduct any costs, expenses, taxes, duties and / or interest due and incurred in 

connection with such liquidation, realisation, disposal or transfer.  

The Sale Agent may sell or procure the sale or other means of realisation of the Charged 

Assets in such manner and to and/or involving such person as it thinks fit and shall be entitled 

to sell and procure the sale or other means of realisation of the Charged Assets at such price 

in its sole discretion.  The Sale Agent shall not be responsible or liable for any failure to sell or 

realise the Charged Assets or any delay in doing so nor for any loss suffered or incurred by 

any person as a result of their sale or other means of realisation. 

(XI) Fees  

In addition to the fees due to the Trustee and any Agents, and any other transaction related 

fees incurred by the Issuer in respect of the issuance of the Notes, as determined by the 

Calculation Agent, the Issuer has agreed to pay certain fees to the Arranger. 

The following fees shall be determined by the Calculation Agent as at the date expected to be 

two Business Days immediately prior to the following: (i) each NAV Report Date, (ii) the Final 

Maturity Payment Date, and (iii) any Optional Redemption Payment Date or Early Redemption 

Payment Date (any such date, a "Fees Determination Date"): 

1) The fees payable to the Arranger 

a) 0.55 % per annum of the Net Asset Value of the Portfolio as at the most recent NAV 

Report Date (the "Arranger Fee") 

The Issuer will incur fees in relation to the issuance of the Notes, which shall be met by the NXTP 

Labs Manager.  In the event that the NXTP Labs Manager fails to make such payments the fees 

will be deducted from the Portfolio when determining the Redemption Amount.  Such fees will 

include, but shall not be limited to: 

(A) any fees, costs and expenses payable by the Issuer which are directly attributable to the 

Notes, including: 

(1) costs incurred in connection with the issuance, listing, clearing of the Notes and/or the 

performance of obligations in relation thereto; 
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(2) any commissions, fees, costs and expenses payable by the Issuer pursuant to the 

Constituting Instrument and the Series Documents as defined therein;  

(3) any fees, costs and expenses of the administrator of the Issuer payable by the Issuer 

or the Arranger in respect of the Notes; and 

(4) any legal fees and disbursements payable by the Issuer or the Arranger to Mason 

Hayes & Curran or any other legal advisers to the Issuer or the Arranger in respect of 

the issuance of the Notes; and  

(B) in relation to any realisation of the Charged Assets, all commissions, fees, charges and 

expenses (including, without limitation, any stamp duty, documentary or transfer or other taxes 

or duties payable in respect of the sale or other realisation of any such Charged Assets) 

incurred or payable by the Sale Agent in respect of such sale or other realisation, as certified 

by the Sale Agent to the Issuer and the Trustee. 

Any amounts payable under the Notes are based on the performance of the Charged Assets 

net of the fees described above.  The fees will be applied in calculating the value of the 

Portfolio and therefore will result in a reduction in value of the Notes.    

Estimated fees include a Set-up fee of €12,000 (euro) and other Administration fees estimated 

at €8,100 (euro) per year. 

2) Fees payable in respect of the underlying investment 

Investors in the Notes should take note of the fees payable to the NXTP Labs Manager (or its 

designee) in respect of the underlying investment.  Details of the fees payable to the NXTP 

Labs Manager are set out in the NXTP Labs Private Placement Memorandum and the 

Shareholder’s Agreement (copies of which are appended hereto). 

(XII) Interest 

The Calculation Agent or the Issuer may, from time to time, on a Business Day determined by the 

Issuer but no later than fifteen (15) calendar days after a Distribution Date (as defined in the NXTP 

Labs Private Placement Memorandum), if any, from NXTP Labs, nominate any Business Day as an 

Interest Payment Date. The Interest Determination Date shall be any Business Day at the discretion of 

the Arranger, the Calculation Agent or the Issuer.  On the Interest Determination Date the Calculation 

Agent shall calculate the amount of Interest owing on the Notes and shall inform the Trustee, Paying 

Agent and Issuer of the amount payable and interest shall be paid in accordance with the Conditions 

and the Agency Agreement. 

 

(XIII) Extended Maturity Date 

 

The term of the Notes may be extended for further periods of up to ten years, provided that, at the 

request of the Issuer, the Calculation Agent, on behalf of the Issuer, has given a notice (the 

“Extension Notice”) to the Trustee, the Principal Paying Agent and the Noteholders three (3) calendar 

months prior to the Scheduled Maturity Date or the anniversary thereof in each subsequent year, if 

applicable, stating that such extension shall take place in respect of the Notes. If no Extension Notice, 

or no further Extension Notices (if applicable) are delivered by the Calculation Agent, the Notes shall 

be redeemed on the Scheduled Maturity Date or the anniversary thereof in accordance with the final 

Extension Notice (such date being the “Extended Maturity Date”). 
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Use of Proceeds 

The entire net proceeds from the issue of the Notes and any Further Notes, will be invested by the 

Issuer in the Charged Assets and the relevant Further Charged Assets (in the case of any Further 

Notes) in each case within 30 days following the Issue Date or, as applicable, the relevant date of 

issue in respect of any Further Notes. 
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Information relating to the Charged Assets 

General 

The Issuer will use the proceeds of the Notes, within 30 days following the Issue Date, to invest in the 

shareholder interests in Series B Preferred Stocks of CERTO S.A., a company with legal domicile in 

Treinta y Tres 1269/71, of the City of Montevideo, Republic of Uruguay (hereinafter “NXTP Labs”). 

NXTP Labs was constituted with the objective of investing in start-up or emerging companies across 

Latin America, mainly in the Internet, media, mobile and technology businesses as more particularly 

set out in the NXTP Labs Private Placement Memorandum and the Shareholder’s Agreement (both 

terms as defined below). 

Nibeluz S.A., a corporation (sociedad anónima) organized under the laws of the Oriental Republic of 

Uruguay, shall serve as the Manager of NXTP Labs (the “NXTP Labs Manager”). 

On the Issue Date, the Original Charged Assets will consist of the Series Assets. 

The Series Assets 

For a detailed description of the Series Assets please see the NXTP LABS PRIVATE PLACEMENT 

MEMORANDUM and the SHAREHOLDER’S AGREEMENT copies of which are appended to this 

Series Memorandum. 
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Description of security arrangements in respect of the Notes 

Introduction 

The Notes will be secured, limited recourse obligations of the Issuer.  The purpose of this section is to 

provide further information in respect of these important features of the Notes, which are included in 

the Conditions.  However, the following description is a summary only of certain aspects of the security 

arrangements and is subject in all respects to the terms of the Trust Deed and the Conditions of the 

Notes, of which Noteholders are deemed to have notice and by which they are bound. 

The Issuer will, pursuant to the provisions of the Trust Deed, grant the Security described below to the 

Trustee as continuing security for the payment of all sums due under the Trust Deed and the Notes.  

The Trustee shall hold such Security on behalf of itself, the Agents and the Noteholders. 

Security arrangements 

The Notes will be secured by a charge over the Series Assets. 

Under the Trust Deed, as amended by the terms of the Constituting Instrument, the Issuer, in favour of 

the Trustee for itself and as trustee for the Secured Parties, and as continuing Security, will: 

(A) assign by way of fixed security assignment in favour of the Trustee for itself and as trustee for 

the Secured Parties all of the Issuer’s rights, title, benefit and interest in, to and under the 

Series Assets; 

(B) charge by way of fixed charge and assign by way of fixed security assignment in favour of the 

Trustee for itself and as trustee for the Secured Parties all of the Issuer's rights against the 

Custodian with respect to (a) the Charged Assets under the Custody Agreement and (b) any 

moneys and/or assets received under the Custody Agreement or in respect of such Charged 

Assets (including, for the avoidance of doubt, any sums standing to the credit of the Deposit 

Account, pursuant to sub-clause 7.6 of the Trust Deed); 

(C) charge by way of fixed charge and assign by way of fixed security assignment in favour of the 

Trustee for itself and as trustee for the Secured Parties all of the Issuer’s rights, title, benefit 

and interest in and to all funds and any other assets now or thereafter standing to the credit of 

the account of the Principal Paying Agent in respect of the Notes, the Further Notes and the 

debts represented by such moneys; and 

(D) assign by way of fixed security assignment in favour of the Trustee for itself and as trustee for 

the Secured Parties all of the Issuer’s rights, title, benefit and interest in, to and under the 

Agency Agreement and the Placing Agreement and all sums and any other assets derived 

therefrom, 

in each case on terms that the Trustee shall hold the proceeds of such Security for itself and on trust 

for itself, the Agents and the Noteholders (and the holders of any Further Notes in accordance with the 

terms of the Trust Deed). 

Charging Instrument 

Pursuant to the Charging Instrument the Issuer will grant a New York law governed security interest 

over the Series Assets and the Related Rights obtained with the entire net proceeds of the issue of the 
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Notes and all rights of the Issuer derived from or connected to the Charged Assets as security in 

favour of the Trustee for itself and as trustee for the Secured Parties. 

Enforcement of the Mortgaged Property 

The Mortgaged Property may become enforceable if the Notes or any of them have become due and 

repayable (for example, due to acceleration following the occurrence of a Tax Event, Mandatory 

Redemption Event, Additional Mandatory Redemption Event or an Event of Default) and have not 

been repaid. 

In such circumstances the Trustee may at its discretion, and upon being indemnified, secured and/or 

prefunded to its satisfaction and shall if so requested or directed by the relevant parties (as more fully 

described in Condition 7), realise the Charged Assets.  In realising the Charged Assets the Trustee 

may, but shall not be obliged to, procure the sale of the Charged Assets or may request the 

redemption of the Charged Assets. 

Priority of claims and potential for insufficient security on sale of Charged Assets 

and/or on enforcement 

In the event that any Charged Assets are required to be sold pursuant to the Conditions or the Security 

constituted by the Trust Deed; the Constituting Instrument and the Charging Instrument becomes 

enforceable in accordance with the Conditions, the net sums realised could be insufficient to pay all 

the amounts due to the Noteholders under the Notes.  The sums realised from any such sale of the 

Charged Assets will be subject to deduction of the costs and expenses associated with such sale.  In 

addition, all costs and expenses incurred by the Trustee in enforcing the Security (including any costs 

of a receiver or similar official) and amounts due to the Agents will be deducted from the proceeds of 

such enforcement before such proceeds are paid to the Noteholders.  After taking action to enforce the 

Security as provided in the Conditions, the Trustee shall not be entitled to take any further steps 

against the Issuer to recover any sum still unpaid and no debt shall be owed by the Issuer in respect of 

such sum.  In particular, no Agent or Noteholder may petition or take any other step for the winding-up 

of the Issuer nor shall any of them have any claim in respect of any sum over or in respect of any 

assets of the Issuer which are security for any other liability of the Issuer. 

Limited recourse provisions 

The Trustee, the Agents and the Noteholders (in each case to the extent that their claims are secured) 

shall have recourse only to the Mortgaged Property.  If, the Trustee having realised the Mortgaged 

Property, the proceeds thereof are insufficient for the Issuer to make all payments then due to all such 

parties, the obligations of the Issuer will be limited to such proceeds of realisation of the Mortgaged 

Property and no other assets of the Issuer will be available to meet such shortfall; the Trustee, the 

Agents, the Noteholders or anyone acting on behalf of any of them shall not be entitled to take any 

further steps against the Issuer to recover any further sum and no debt shall be owed to any such 

persons by the Issuer.  The Trustee and the Agents, shall rank prior to the Noteholders in the 

application of all moneys received in connection with the realisation or enforcement of the Security.  In 

particular, none of the Trustee and the Agents or any holder of the Notes may petition or take any 

other step for the winding-up of the Issuer, and none of them shall have any claim in respect of any 

sum arising in respect of the Mortgaged Property for any other Series. 
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Information relating to the Arranger, Custodian, Placing Agent, Sale Agent and 

Calculation Agent 

GWM Group, Inc. is the Arranger in respect of the Notes and has been appointed as Custodian, 

Calculation Agent, Sales Agent and Placing Agent, and as such is responsible for certain management 

and administrative functions in relation to the Notes. 

GWM Group, Inc. is a full service broker dealer based in New York, and a member of the Financial 

Industry Regulatory Authority and the Securities Investor Protection Corporation.  Its clients’ accounts 

are introduced on a fully disclosed basis to its clearing firms, namely Pershing, LLC. and Interactive 

Brokers, LLC.  

GWM Group, Inc. offers execution services to clients ranging from retail clients to institutional 

investment firms, and services ranging from wealth management services to custody and clearing 

services.  The company also offers investment solutions, such as fee-based programs, retirement 

products and programs, asset management accounts, margin borrowing, mutual fund solutions, and 

wealth management.   

GWM Group, Inc. has a presence in each of New York, Connecticut and Miami. 

The Calculation Agent may at any time resign and the Issuer may at time terminate its appointment, 

subject to giving 60 days’ prior written notice.  In such case the Issuer would, with the prior written 

consent of the Trustee, appoint a successor. 

As Placing Agent, GWM Group, Inc. has agreed to comply with all duties and responsibilities set out in 

the Conditions of the Notes, and to strictly adhere to the Selling Restrictions. 

As Sales Agent, GWM Group, Inc. is responsible to the Issuer for taking any steps in order to realise 

the Charged Assets as required for the purposes of the Notes. 

The holder of the Notes will have claims against the Issuer only, and shall not have any rights directly 

against the Arranger or any Agent of the Issuer. 

Fees 

The fees payable to GWM Group, Inc. as the Arranger are described in Special Condition (XI) of the 

Notes. 
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Information relating to the Issuer 

General 

The Issuer was incorporated in Ireland as a public limited liability company on 29 August 2011, with 

registration number 502865 under the name IA Capital Structures (Ireland) plc, under the Companies 

Acts 1963 – 2013. 

The registered office of the Issuer is at 22 Clanwilliam Square, Grand Canal Quay, Dublin 2, Ireland.  

The telephone number of the Issuer is +353 1 609 9184.  The authorised share capital of the Issuer is 

EUR 100,000,000 divided into 100,000,000 Ordinary Shares of EUR 1 each (“Shares”).  The Issuer 

has issued 38,100 Shares all of which are fully paid.  The issued Shares are held directly or indirectly 

by three Irish companies limited by guarantee, Badb Charitable Trust Limited, Medb Charitable Trust 

Limited and Eurydice Charitable Trust Limited (each a “Share Trustee”, and together, the “Share 

Trustees”), on trust for charitable purposes.  Each Share Trustee has, inter alia, undertaken not to 

exercise its voting rights to wind up the Issuer unless and until it has received written confirmation from 

the Directors of the Issuer that the Issuer does not intend to carry on further business. 

The Issuer has been established as a special purpose vehicle.  The principal activities of the Issuer 

are the issuance of financial instruments, the acquisition of financial assets and the entering into of 

other legally binding arrangements. 

The Issuer is not, and will not be, regulated by the Central Bank of Ireland (the “Central Bank”) by 

virtue of the issue of the Notes. Any investment in the Notes does not have the status of a bank 

deposit and is not subject to the deposit protection scheme operated by the Central Bank. 

The Issuer has not underwritten and will not underwrite the issue of, place, offer, or otherwise act in 

respect of the Notes, otherwise than in conformity with the provisions of all laws applicable in the 

jurisdiction in which the Notes are offered. 

Directors and company secretary 

The Directors of the Issuer are as follows: 

 Wendy Merrigan  

 Rory Williams  

The Company Secretary is Sanne Capital Markets Ireland Limited.  

Sanne Capital Markets Ireland Limited is the administrator of the Issuer.  Its duties include the 

provision of certain administrative, accounting and related services.  The appointment of the 

administrator may be terminated forthwith if the administrator commits any material breach of the 

corporate service agreement between the Issuer and the administrator, or if the administrator is unable 

to pay its debts as they fall due or if the administrator becomes subject to insolvency or other related 

proceedings.  The administrator may retire upon 90 days’ written notice subject to the appointment of 

an alternative administrator on similar terms to the existing administrator.  The business address of the 

administrator is 22 Clanwilliam Square, Grand Canal Quay, Dublin 2, Ireland. 

The auditors of the Issuer are PricewaterhouseCoopers who are chartered accountants qualified to 

practice in Ireland.  
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Financial statements 

The Issuer has published financial statements for the period ending 30 June 2012 and year ending 30 

June 2013.   

Authorisation 

The issue of the Notes was authorised by a resolution of the board of directors of the Issuer passed on 

24 February 2015. 

Litigation 

There are no legal, governmental or arbitration proceedings (including any such proceedings which 

are pending or threatened of which the Issuer is aware) which may have or have had a significant 

effect on the Issuer’s financial position. 
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Selling restrictions 

In addition to the Selling Restrictions set out in the Programme Memorandum the restrictions set out 

below shall apply. 

The Notes have not been and will not be registered under the U.S Securities Act of 1933, as amended, 

and may not be directly or indirectly offered or sold in the United States or to or for the benefit of any 

U.S person (as defined in Regulation S) unless the securities are registered under the Securities Act of 

1933, or an exemption from the registration requirements of the Securities Act of 1933 is available. 

Where: 

“U.S person” means a “US person”, as the term is defined in Regulation S under the Securities Act of 

1933 (as amended from time to time) and more particularly are references to: (i) any natural person 

that resides  in the U.S; (ii) any entity organised or incorporated under the laws of the U.S; (iii) any 

entity organised or incorporated outside the U.S that was formed by a U.S. person principally for the 

purpose of investing in securities not registered under the Securities Act of 1933, unless it is organised 

or incorporated, and owned, by accredited investors (as defined in Section 501 of Regulation D 

promulgated under the Securities Act of 1933) who are not natural persons, estates or trusts; (iv) any 

estate of which any executor or administrator is a US person ; (v) any trust of which any trustee is a 

U.S person; (vi) any agency or branch of a foreign entity located in the U.S; or (vii) any non-

discretionary account or similar account (other than an estate or trust) held by a dealer or other 

fiduciary for the benefit or account of a U.S. person; and (viii) any discretionary account or similar 

account (other than an estate or trust) held by a dealer or other fiduciary organised, incorporated, or 

resident in the U.S..  For the purposes hereof, the term “U.S person” shall not include any 

discretionary or non-discretionary account (other than an estate or trust) held for the benefit or account 

of a non-U.S person by a dealer or other professional fiduciary organised or incorporated in the US.  

The term “U.S person” includes entities that are subject to the U.S Employee Retirement Income 

Securities Act of 1974, as amended, or other tax-exempt investors or entities in which substantially all 

of the ownership is held by U.S persons. 

In relation to each Member State of the European Economic Area which has implemented the 

Prospectus Directive (each, a “Relevant Member State”), an offer of Notes to the public has not and 

may not be made in that Relevant Member State.  

No action has been taken in any jurisdiction that would permit a public offering of any of the Notes, or 

possession or distribution of the Programme Memorandum, this Series Memorandum or any part 

thereof or any other offering material, in any country or jurisdiction where action for that purpose is 

required.  

NO OFFER, SALE OR DELIVERY OF THE NOTES, OR DISTRIBUTION OR PUBLICATION OF ANY 

OFFERING MATERIAL RELATING TO THE NOTES, MAY BE MADE IN OR FROM ANY 

JURISDICTION EXCEPT IN CIRCUMSTANCES WHICH WILL RESULT IN COMPLIANCE WITH ANY 

APPLICABLE LAWS AND REGULATIONS.  ANY OFFER OR SALE OF THE NOTES SHALL 

COMPLY WITH THE SELLING RESTRICTIONS AS SET OUT IN THE ISSUER’S OFFERING 

DOCUMENTS AND ALL APPLICABLE LAWS AND REGULATIONS. 

 

  



EXECUTION VERSION 
 

42 

 

General Information  

For so long as the Notes remain outstanding, the following documents will be available in physical 

form from the date hereof during usual business hours on any weekday (Saturdays, Sundays and 

public holidays excepted) for inspection at the registered office of the Issuer and the specified office of 

the Principal Paying Agent in London:  

(a) the Master Documents which are incorporated by reference by the Constituting Instrument so 
as to constitute the Trust Deed, Agency Agreement, Placing Agreement and Charged Assets 
Sale Agreement with respect to the Notes (to the extent not otherwise amended, modified 
and/or supplemented by the Constituting Instrument);  

(b) any deed or agreement supplemental to the Master Documents;  

(c) the Programme Memorandum;  

(d) the Certificate of Incorporation and the Memorandum and Articles of Association of the Issuer; 
and 

(e) the Constituting Instrument 
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PRIVATE PLACEMENT MEMORANDUM  
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This PPM is confidential and is property of NXTP Labs and its partners. It should not be used, either partially or completely, 
neither reproduced, copied nor distributed under any circumstances without express prior permission from NXTP Labs. 
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NXPT Labs 2013 “Series B & C” 
 

 
This Private Placement Memorandum (“Memorandum”) is being furnished to prospective investors on a 
confidential basis in order that they may consider an investment in Series “B” and/or “C” shares (“Shares”) of 
Certo S.A. (“NXTP Labs”) and may not be used for any other purpose. The information contained in this 
Memorandum has been compiled from sources believed to be reliable, primarily the management of the general 
partner of NXTP Labs, Nibeluz S.A., an Uruguayan corporation (the “General Partner”).  Statements in this 
Memorandum are made as of the date of the initial distribution of this Memorandum unless stated otherwise and 
neither the delivery of this Memorandum at any time, nor any sale hereunder, will under any circumstances create 
an implication that the information contained herein is correct as of any time subsequent to such date. 
In making an investment decision, investors must rely on their own examination of NXTP Labs and terms of the 
offering, including the merits and risks involved. Prospective investors should not construe the contents of this 
Memorandum as legal, tax, investment or other advice. Each investor should make its own inquiries and consult 
its advisors as to NXTP Labs and this offering and as to legal, tax and related matters concerning this investment. 
The securities offered hereby have not been and will not be registered under any securities laws of any of the 
states of the United States. 
The shares offered hereby have not been approved or disapproved by the securities regulatory authority of any 
state or by the United States Securities and Exchange Commission, nor has any authority or commission passed 
upon the accuracy or adequacy of this Memorandum. This Memorandum does not constitute an offer or 
solicitation in any state or in any other jurisdiction where such offer or solicitation would be unlawful.  Any 
representation to the contrary is unlawful. 
This Memorandum is qualified in its entirety by reference to the Shareholder´s Agreement of NXTP Labs (the 
“Shareholder´s Agreement”) and the subscription agreement related thereto, copies of which will be made 
available upon request and should be reviewed prior to purchasing an interest. No person has been authorized to 
give any information or to make any representation other than what is contained in this Memorandum and, if 
given or made, such information or representation must not be relied upon as having been authorized.  
Information contained in this Memorandum is as of December 2013. The delivery of this Memorandum does not 
imply that the information herein is correct as of any time other than December 2013. The General Partner and its 
affiliates reserve the right to modify any of the terms of the offering and the interests described herein. 
Each potential investor, by accepting delivery of this Memorandum, agrees not to make a photocopy or other 
copy or to divulge the contents hereof to any person other than a legal, business, investment or tax advisor in 
connection with obtaining the advice of such person with respect to this offering.  Notwithstanding the foregoing, 
the investor (and each employee, representative or other agent of such investor) may disclose to any and all 
persons, without limitation of any kind, the discussion of U.S. tax treatment and U.S. tax structure of: (i) NXTP 
Labs, and (ii) any transactions described herein, and all materials of any kind (including opinions or other U.S. tax 
analyses) that are provided to the investor relating to such U.S. tax treatment and U.S. tax structure. 
Each prospective limited partner is invited to meet with a representative of the General Partner to discuss with, 
ask questions of, and receive answers from, the Company concerning the terms and conditions of this offering of 
interests, and to obtain any additional information, to the extent NXTP Labs possesses such information or can 
acquire it without unreasonable effort or expense, necessary to verify the information contained herein. 
Investment in Series B, or C, Shares will involve significant risks due to, among other things, the nature of NXTP 
Labs’ investments.  Investors should have the financial ability and willingness to accept the risks and lack of 
liquidity that are characteristic of the investment described herein. There will be no public market for the Series B, 
or C, Shares, and they will not be transferable without the consent of the General Partner.   
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EXECUTIVE SUMMARY   
 
 
NXTP Labs seeks investment opportunities in Internet, mobile & technology companies at seed or early stage in 
Latin America, with regional or international growth potential. 
 
After more than one year of intensive operations, NXTP Labs has been gaining the recognition as one of the most 
important business accelerators in Latin America for its contribution as a fertile ecosystem for technology 
innovation, entrepreneurs and investors.  
 
NXTP Labs was launched in September 2011 as an acceleration program providing founding teams with initial 
funding and entrepreneurial support. This support is based on our innovative 4-month accelerating program, 
which has four simultaneous axes:  
 

 Consulting and coaching for each one of the companies,  
 Training for all founders,  
 Mentoring through the mentor’s network, 
 Cross-fertilization, where everyone can learn from their peers by sharing experiences 

 
Our mission is to generate value by funding and assisting Founders with the plan, the prototype, the business 
system, the marketing and the growth strategy. At the end of the program, they pitch their companies to an 
audience of qualified investors for additional funding to expand operations.  
 
The following figure summarizes our activities and evolution from 2011 to 2012: 

 
 
Our Series A funding efforts helped us create a $2.5 million-fund. This initial funding was planned to invest in a 
potential 55-company portfolio during three program editions (2011-2012), and to support operations, as well.  
 
We have proved there is a vast availability of businesses needing capital resources and value-added services to 
achieve their full growth potential. These businesses are already showing good growth prospects and increasing 
value to our partners.  
 
Our portfolio performance has been relevantly positive and appears to be continuing in the next months. Most of 
our companies (70%) have obtained capital funds to continue their positioning and expansion plan.  
 
NXTP Labs seeks to raise up to U$S 50MM (Series B and C) to scale up operations over 300 accelerated 
companies in the Region, and follow-on potential companies. We strongly believe that NXTP Labs will generate 
high impact over Latin American entrepreneur ecosystem and offer to Investors the opportunity to join this 
amazing endeavor.  
 
The following table shows a summary of our proposal. A detailed explanation of our investment strategy and 
criteria, our background and experience in the market is explained further in this document. 
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Investment Objective   Maximize total return on capital by seeking capital appreciation 
and, from time to time, current income, through the development 
and management of diversified portfolio companies. NXTP Labs 
seeks to achieve this objective primarily through minority seed 
investments in the ownership or debt and other obligations of 
high tech companies in the seed/early stage market as described 
in NXTP Labs presentation attached as Exhibit B of this PPM. 

Highlights  Opportunity to join an already existing portfolio of more than 55 
companies invested through Series A. 

 Management team with entrepreneurial know-how, rich regional 
business experience and relevant international contacts in target 
sectors 

 Implemented an innovative accelerating program for invested 
companies 

 Established pipeline/network of potential investments 

Use of Funds  Take minority equity interests in operating companies in Latin 
America market 

Target Fund Size  Up to USD30MM 

Fund Target Portfolio  300 companies. 

 Fixed Initial investment of $25K per company 

 Follow-on investments of up to 5% of the Fund size per company 

Target Industries 
 
 

 Technology companies that have growth potential at regional or 
global scale, oriented to digital business such as: Internet, 
Gaming, Software as a Service, Internet, E-Commerce, Audio-
Visual technology & Mobile. 

Fund Objective 
 

Seed of early stage companies related to target industries in Latin 
America, with regional or international growth potential. 

Growth Strategy  Use capital to market validation, initial operations, and business 
expansion regionally and internationally.  

Structure  Certo S.A., a corporation (sociedad anónima) organized under 
the laws of the Oriental Republic of Uruguay and doing business 
under the name “NXTP Labs” (“NXTP Labs” or the “Fund”) 
intends to offer up to US$ 50 million of its Series B Preferred 
Stock and  Series C Preferred Stock, together “Preferred Stock”. 

Management  NXTP Labs is managed by NIBELUZ S.A., Uruguayan 
corporation which shareholders are Ariel Arrieta, Gonzalo Costa, 
Francisco Coronel, and Marta Cruz, Martín Hazan, and James 
Haft. 

Private Placement  The minimum investment to be accepted from investors is 
expected to be US$ 25K, provided that the Manager will have 
discretion to waive such minimum investment requirement at its 
reasonable discretion. The Preferred Stock to be offered in the 
Private Placement will be issued at a par value, without a 
premium added. The valuation of the Fund in advance of the 
Private Placement will be US$ 5 million. If the amount invested by 
an investor is lower than US$1 million, then the investor will 
receive SERIES C PREFERRED STOCK, which will not have 
voting rights, except for the matters stipulated in the 
Shareholder´s Agreement. If the amount invested by an investor 
is equal or higher than US$ 1 million, then the investor will 
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receive SERIES B PREFERRED STOCK, which will have full 
voting rights. The PREFERRED STOCK will grant a preference to 
their holders, at a pro rata basis, upon the dissolution of the 
FUND, until they have recovered the par value of the shares 
owned by them.  

Closing date  
 

 The Private Placement may consist of one or more closings, at 
the reasonable discretion of the Manager, until the latest of 
December 31st, 2013 or 12 (twelve) months from the Initial 
Closing. Investor subscribers of preferred stocks after the Initial 
Closing will pay a premium of 6% p.a. calculated over the capital 
contribution to be paid by each Investor. In addition, the Investors 
will have to catch up with the management fee and pre- 
operational expenses paid with the capital calls paid by the 
Investors of the Initial 

Term 
 

 The Fund will have an initial term of 10 (ten) years, subject to 
renewal for up to 4 (four) additional 1 (one) year terms at 
reasonable discretion of the Manager and with the approval of 
simple majority of Series B Preferred Stock. 

Management Fee 
 

 Management fee is set at 2.5% per annum over the Fund´s gross 
assets under management (including, without limitation, the 
aggregate amount of cash and fair value of goods and services 
contributed to the Fund), during the investment period (first five 
years). After this period, Managers will be entitled to a 
management fee on a budget basis to be approved by the 
Advisory Committee. 

 The Manager will also be entitled to a carried interest as 
described below: 

                 (i) if the amount of all distributions made by the Fund to 
the Shareholders equals between 1 to 3  times the invested capital 
in the Fund, the Manager has received aggregate distributions 
equal to 20% of all Net Available Cash Flow distributed by the Fund 
after distributions of Shareholders capital contributions, included 
6% p.a. return, have been fully paid to Shareholders; 
                (ii) if the amount of all distributions made by the Fund to 
the Shareholders equals between 3 (three) to 5 (five) times the 
invested capital in the Fund, the Manager has received aggregate 
distributions equal to 25% of all Net Available Cash Flow distributed 
by the Fund after distributions of Shareholders capital contributions, 
included 6% p.a. return, have been fully paid to Shareholders; and 
                (iii) if the amount of all distributions made by the Fund to 
the Shareholders equals more than 5 (five) times the invested 
capital in the Fund, the Manager has received aggregate 
distributions equal to 30% of all Net Available Cash Flow distributed 
by the Fund after distributions of Shareholders capital contributions, 
included 6% p.a. return, have been fully paid to Shareholders; 
“Net Available Cash Flow” will mean the cash received from the 
sale of investments, the receipt of dividends or other distributions 
on investments, or other cash generated by the Fund’s investment 
activities, after deducting the (a) amount of all associated expenses 
(including taxes, operating expenses, and management fees) and 
(b) the amounts retained by the Manager in order to establish 
adequate reserves to meet future expenses and liabilities of the 
Fund. 
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INTRODUCTION 
 
This Private Placement Memorandum is written as an introduction to NXTP Labs and our investment offer. It 
contains a detailed description of our investment philosophy, our organization and our experience.  NXTP Labs 
seeks to raise up to USD50M millions to invest in technology startups in Latin America with a regional or 
international growth potential. NXTP Labs seeks for investments opportunities taking advantage of a vast 
availability of innovative tech-oriented companies and the lack of financial resources and entrepreneurial support.  
 
NXTP Labs has developed and implemented an innovative accelerating program which provides young 
entrepreneurs with seed funding (U$S25k) plus infrastructure, training, mentoring, and interactive marketing 
services.  We assist entrepreneurs with the plan, the prototype, the business system, the marketing and the 
growth strategy. At the end of the program, founders pitch their companies to an audience of qualified investors 
for additional funding to expand operations 
 
After more than one year of intensive operations, NXTP Labs has been gaining the recognition as one of 
the most important business accelerators in Latin America for its contribution as a fertile ecosystem for 
technology innovation, entrepreneurs and investors.   
 
Through our Series A round, we have invested in 55 target companies and proved there is a vast availability of 
businesses needing capital resources plus entrepreneurial know-how to achieve their full growth potential. NXTP 
Labs has a Management Team with strong digital business know-how, rich regional business experience and 
relevant international contacts in the target sector of high value-added technological companies.  
 
Moreover, we are rolling out a program that enables its mentors, in different areas, not only provide their 
knowledge but also co-invest in our accelerated companies.   
 
NXTP Labs has also established a relevant partnership with Techstars, through GAN (Global Accelerators 
Networks) one of the main accelerators in the World. 
 
Consequently, NXTP Labs offers to the Investors of the Series B & C round, not only the opportunity to join an 
already existing portfolio of companies but the chance to be part of new investments  to be made. 
We plan to reserve a relevant part of the Series B & C capital to participate in follow-on rounds of the highest 
potential companies in our portfolio.  
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Please contact us for details on the achievements of our current portfolio companies. Furthermore, we have 
already spotted a number of interesting companies suitable for Series B&C fund.  
 
Finally, the appendix includes supplementary information management team full resumes of our management 
team. Please do not hesitate to contact us for any further question. 
 
 
INVESTMENT STRATEGY AND CRITERIA 
 
Investment strategy 
 

The investment objective of NXTP Labs is to maximize total return on capital by seeking capital 
appreciation and, from time to time, current income, through the development and management of a 
diversified portfolio in the start-up/early stage market.   
 
Investments made by NXTP Labs generally will be made by means of Convertible Notes / Debt, or 
Series Seed or One.  Investments may be allocated between Series One and Series Two, if any, pro 
rata based on capital commitments.  Investment opportunities will also be allocated among other funds 
and/or accounts managed by General Partners based upon, among other factors, the liquidity of each 
fund and account at the time of the investment and, on a forward-looking basis, the overall portfolio 
composition and the risk profile for each fund and account.  
 
 
Sourcing of potential investments  

 
The General Partner will generate investment opportunities for NXTP Labs through a combination of: 
  

(i) referrals from the entrepreneurial market and/or strategic partners;   
(ii) an extensive network which has been developed based on our strong reputation in the 

market;  
(iii) extensive in-house analytical research, and 
(iv) online application  

 
 
Evaluation & Selection Criteria   

 
We believe that in the seed & early stage, key selection driver is the quality of founding teams and their 
ability to execute. In order to be selected, companies have to satisfy 3 fundamental requirements: 
 

 Team. We do not invest in a sole proprietor entrepreneur. The founding team must have two 
members at least.   

 Full-time dedication. Founders have to work “full life” in order to reach challenging goals and 
succeed.  

 Execution skills. Companies must have developed a prototype, beta or demo of their products 
or services. This helps us to measure execution skills of founders.  

Other aspects we evaluate: 
 

 Founder profiles. We pay special attention to founding team professional skills. We invest in 
equipment with skills oriented to R&D, IT, marketing & business development. 
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 Business model. We look for companies with proven business models in our target markets, or 
with strong hypothesis about their business model. 

 Financing Needs. We review financial projections to understand in depth how they plan to use 
the money, and when they should raise additional funds. 

 References: We analyze track record of founders and check references through our network of 
mentors, investors and collaborators. 

 
The NXTP Labs selection process is described in the following figure: 

 
 
Investment process 

 
Three key elements of our investment process include:  
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(i) identification of high tech new companies (less than 2 or 3 years), utilizing both 

conventional and proprietary sources of deal flow and emphasizing specific screening 
criteria, with an appropriate spread between fundamental and perceived market value;   

(ii) thorough analysis of the prospective investment, including a liquidation analysis; and  
(iii) active monitoring of investments and managing of the target companies fund raising 

proceedings, until an appropriate exit opportunity arises.  
 
After identifying a potentially attractive investment opportunity, the Management conducts a basic due 
diligence to identify preliminary risks and rewards of the investment. The Management typically 
consults with the market or others knowledgeable regarding an industry in order to understand the 
investment opportunity and the sources of fundamental value in a company.  To assist in this process, 
the Company may use the services of lawyers /managers/consultants. 
 
NXTP Labs investments will be typically held for two years to five years, depending on the time required 
for appreciation in the underlying notes or shares.  The General Partner expects to exit a particular 
investment sooner if it becomes clear that required operating or financial improvements cannot be 
achieved or if the price of the notes or shares increases rapidly.  The decision to exit an investment is 
based on a variety of factors, including the company’s progress in achieving its potential, the 
Management’s view of an industry’s competitive dynamics, the appearance of a venture capital fund, or 
a willing strategic buyer and the general state of the market. 
 
 
Investment Criteria & Opportunity   
 
All of the target companies that we sourced, selected, and invested share the following attributes. These will also 
be our investment criteria for the Use of Funds of our Series B&C round, regardless of company size, market or 
success: 
 

 Highly motivated and bright people. All of our target companies are driven by young and striving 
individuals. These individuals have backgrounds desirable by many large and well established organizations. 
However, they have chosen founding and growing their own companies as their professional and life-style 
objective, and showed to work hard and determine on achieving it. 

 A vast and fragmented regional market. Their market is the Latin American region or the world. All of our 
target investments are able to escalate internationally (particularly in the Latin American region) once they 
have already shown that their business model is sustainable in the local market.  

 An achievable business opportunity. Our companies target, mainly, at existing markets with products or 
services that are known to the markets. The major risk on determining the success or failure of our target 
companies is the ability of their management to implement and pursue the growth strategy of each company. 

 An achievable investment opportunity. As a rule of thumb, we do not structure an investment that we do 
not believe it could potentially give a return of at least 5 times the investment made. This means that, proving 
that risks are known and manageable, a belief that the target market and management have conditions to 
growth exponentially in revenues from the time we consider investing. 

 It has never been so inexpensive to start a technology company. The combination of faster and lower-
cost online accessibility, with the increasing ubiquity of the internet through the expansion of a large variety 
of devices, makes a new way to create and prove digital business without the need of large amount of capital 
investments.  
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Moreover, the following aspects empower the investment opportunity:  

    Internet & High-Tech companies will continue to gain share of consumer spending as internet 
penetration grows exponentially in the region through the expansion of broadband and mobile 
internet. 
 

    Entrepreneurs that understand the region’s dynamics and have a solid network will build companies 
with sustainable competitive advantages. 

 
    Several companies will scale and generate significant shareholder value, and will provide liquidity to 

investors via trade sales as targets of regional and global players consolidating their industries. 
 
 
 
Business Model 

 
We have developed an accelerator model similar to the one created by Paul Graham through “Y Combinator”, 
who changed the business incubation model and angel strategy by investing not only capital but also know-how 
and a great network of people.  

 
Techstarts is the second most important player in the US accelerator market.   

 
We point out the relationship with 
TechStarts “Global Accelerator 
Network”, as its first and unique Latin 
American accelerator.  

 
Through this relationship, we have 
got access to industry best practices 
as accelerator, and made our 
portfolio companies reach wide and 
deep global network of entrepreneurs 
and business opportunities.   

 
 
 
 

Huge opportunities 
for investors & 
stakeholders

Low costs to start 
up a technology 

company

Proof of 
Concept

Market
Validation

Sales
Ramp

Expansion

Need
for

Capital

Time

Old Angel Angel 2.0

Customer
Acquisition
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Furthermore, being part of NXTP Labs, entrepreneurs can access to significant benefits and perks from GAN.  
 
 
Investment target  
 
NXTP Labs will seek a minority participation and voice in all of the companies in which it invests. Most, if not all, 
of the funds invested in the target companies will be used to grow operations and will not go to the existing 
shareholders.  
 

Description of typical 
target (1) 

Early Stage Company Seed Stage Company 

Headquartered in  Mexico, Chile, Brazil, or the US 

 May control small subsidiaries in 
other Latin American countries 

 Latin America Country or the US.  

Revenues  Between USD 100 K to USD 2 M 
annual 

 Less than USD100k annual 

Profit  Break-even to profitable, but still 
in need of equity investments for 
growth 

 Barely profitable or not, immerse 
on investment period 

Business model  Good and diverse customer 
base 

 Business model defined and 
proven  

 Significant growth potential 
based on industry in growth 
stage, as well as target market, 
or 

 Product or service with a strong 
potential to market regionally or 
internationally.  

 Business model or products mildly 
defined, subject to some changes 

 Management or company with 
remarkable qualities that allows an 
investment smaller than main 
focus 

 Significant growth potential based 
on industry in growth stage, as well 
as target market, or 

 Product or service with a strong 
potential to market regionally or 
internationally. 

Management  Established and capable of 
taking the company to a next 
stage 

 Key positions are mostly 

 Company lacks of support on 
some key management areas 

 Organization poorly defined, 
responsibilities somewhat mixed 
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Description of typical 
target (1) 

Early Stage Company Seed Stage Company 

covered 

 Organizational areas and 
objectives are defined and 
understood 

 Significant reliance on 
entrepreneurs 

 Significant dependence on 
entrepreneurs 

Company operations   Financial information mostly 
ready and available 

 Operations manuals in most 
areas 

 Recruiting and training areas 
established. Career objectives 
and incentives for personnel 

 Very poor financial information 

 Operations run by previous 
experience, not set by the 
company 

 Requires work on setting up 
operations for a growth stage 

Company vintage  Not a significant issue. Typically 
of more than 1 year, and have 
grown steadily with self-funding  

 Young companies, two months to 
one years of operations 

Use of capital  Expansion capital. Strong need 
of working capital  

 Investments on consolidating 
operations outside Argentina  

 Investment on getting ready the 
company for growth: management, 
other personnel, technology 

 Strong working capital need 

First stage deal parameters  Initial investment of USD25 K 

 Right of first offer to purchase up 
to U$D 100 k 

 Follow-on investments of up to 
$1M per company. This follow-
on investment might be staged 
with specific objectives 

 Initial investment of USD25 K 

 Right of first offer to purchase up 
to U$D 100 k 

Second stage deal 
parameters 

 Probable commitment for a 
second stage over follow-on 
investments, but only based on  
specific milestones 

 No second stage 

Portfolio composition  Main investment focus  Main investment focus 

 
Note 1: All items within the description of typical target should be analyzed as a general guideline of what each type of deal implies. Target 
deals will vary substantially their deal parameter and not necessarily be within the range of all the items described above, though they will 
comply with most of them 
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Portfolio composition 
 
We will balance our portfolio of Internet, Mobile & Technology- oriented companies.  The table below identifies 
some key areas of interest we have identified to explore and commit investments, as well as areas we would not 
consider for being outside one or more of our investment criteria and philosophy. 
 

Sector(2) Area Included on our 
Scope 

Not included on 
our Scope, but 

possible 

Technology, 
Internet & 
Mobile 

Services to different industries 

 Software development  

 Gaming  

 E-Commerce 

 Media & Entertainment 

 Social-commerce 

 Network & technology security 

 Mobile-based companies 

 Consumer Internet 

 New Retail & Services 

 Technology applied to logistics services 

 Telecommunication services to individuals 

 Audio-Visual Technology  

 Banking or financing products 

 Break-through and highly innovative products 

 

 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

X 

X 

 

Note 2: The description above should only be considered as a guideline of what an opportunity does and does not consist of and is not 
exhaustive. The list will change or turn more specific as we understand and further  analyze the opportunities within the country and its 
region. 

 
The following picture shows our current company portfolio invested by NXTP Labs’ Series A:   
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Market Research  
 
The following data about our target market reinforces our investment strategy:  
 
 

 Latin America represents a huge opportunity for digital business, with the world's fastest growing online 
population, hungry for social media, and mobile content.  
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 The 2014 FIFA World Cup and the 2016 Olympics Games to be held in Brazil will encourage 
corporations to invest into internet initiatives to position their brands in a wider audience of inbound 
tourists coming to the country for 
these events. 

 
 Argentina, Colombia, Uruguay 

and Chile have the highest 
penetration of online populations. 
Therefore, they are good markets 
to validate digital business 
models. 

 
 
 
 

 

E-COMMERCE: 

 

 Latin American markets are 
showing strong e-commerce 
growth.   

 E-commerce sales have reached 
$34 billion in2012 and then, a 
powerful jump to $56 billion by 2015.  

 Brazil’s B2C e-commerce sales have totalled $18.7 billion in 2012 (LatAm 55%.). By 2015, it will reach 
$26.9 billion (LatAm 48%).  

 Nowadays, almost 60% of Latin American Internet users are buying online. Argentina is clearly the 
leader at 71%, tied by Chile. These countries are strategically good to market validation. 
Source: eMarketer 

 

SOCIAL MEDIA  

 
 Latin America represents a huge opportunity for digital business with the world’s fastest growing online 

population, hungry for social, video and mobile content 
 Internet users in Argentina averaged 10.7 hours on social networking sites in December 2011, followed 

by Chile (9.5 hours per visitor), Peru (8.7 hours), Colombia (7.6 hours) and Mexico (7.1 hours). 
 

MOBILE: 

 

 Everyone in Latin America seems to have a cell phone these days. The region’s population is at 597 
million but it has 630 million mobile phones. That’s a cell-phone penetration rate of 105%, higher than 
the U.S. rate of 103%.   

 Mobile seems to be opening the door of Internet access in Latin America.  70%  of  Latin Internet users 
go online with their mobile phones . 

 In LatAm, mobile broadband subscriptions have gone up by 127% per year over the past 5 years. And 
over the next five years, these subscriptions will go up by 50% every year. By 2015, Latin America 
should have nearly 333 million mobile broadband connections.   

Source: Digital StrategyConsulting.com & GSMA 

 

INTERACTIVE MEDIA & ONLINE VIDEO 

 

 New ad types and pricing models will take a bigger share of on-line marketing spending. 
 Rich media and long form video will grow annually at 16% and 26%, respectively, between 2012 and 

2017 
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 Performance-based Ads will shift toward programmatic exchange-based trading at a rate of 43% 
annually. 

 

 
 
Value at Stake, according to Cisco, is the potential bottom-line value (higher revenues and lower costs) that can 
be created or will migrate among companies and industries based on their ability to harness Internet of Everithing 
“IoE”. Cisco predicts that the IoE Value at Stake will be $14.4 trillion for companies and industries worldwide in 
the next decade (see Figure 2). 
 
The next wave of dramatic Internet growth will come through the confluence of people, process, data, and things 
— the Internet of Everything. 
 

Cisco estimates that 99.4 percent of physical objects are still unconnected. Conversely, this means that 

only about 10 billion of the 1.5 trillion things globally are connected.  At a more personal level, there are 

approximately 200 connectable things per person in the world today. These facts highlight the vast 

potential of connecting the unconnected. 

Even so, the growth of the Internet has been unprecedented (see Figure  below),  Cisco estimates that there 
were about 200 million things connected to the Internet in the year 2000. Driven by advances in mobile 
technology and the “bring your own device” (BYOD) trend, among others, this number has increased to 
approximately 10 billion today, putting us squarely in the age of the Internet of Things (IoT). The next wave of 
dramatic Internet growth will come through the confluence of people, process, data, and things — the Internet of 
Everything. 
 

2010 2011 2012 2013(F) 2014(F) 2015(F) 2016(F) 2017(F) CAGR

Tex ads 2,439        2,987        3,517        4,199        4,978        5,878        6,844        7,662        17%

Static image 1,962        1,695        1,144        934           653           349           77              59              -45%

Rich media (excl. video) 3,402        4,314        5,173        5,066        7,176        8,439        9,801        11,018     16%

Video 1,550        2,061        2,908        3,890        4,998        6,326        7,720        9,225        26%

Source: Forrester Research Online Display Advertising Forecast, 2012 To 2017 (US)
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Growth strategy 
 
Several events confirm the business sense of our growth strategy: 
 

 There is a scarce regional offering of regional services:  

 Some industries, such as e-commerce industry, have developed regionally.  

 There is an opportunity to be a “one-stop-shop” for the companies with a regional presence. 

 The demand for regional services appears to be strong as  

 Local clients require a regional presence. International companies manage their operations 
and decision making for the Latin American region from any of the key Latin American 
countries (Brazil, Mexico, Colombia, Argentina or Chile). 

 International have recently opened local subsidiaries in Latin America to follow a global  
growth strategy.  
 

 Our investments will become strategic for international or regional companies with the intention of expanding in 
the Latin American region, becoming desirable targets to buy: 

 Knowledge of the most important local markets in the region 

 Immediate increase in business with international companies in the region 
 
 
Preservation of capital invested 
 
As we typically invest as minority stockholder, we need to assure the preservation of our capital over time despite 
the occurrence of different types of events.  Before the initial investment and even during the program, we carry 
out all necessary steps towards capital preservation.  
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We subscribe a Shareholders Agreement, upon the conversion of loan agreement, with founders and other 
investors including standard terms to protect our minority interests. Founders and company grant us with 
customary investors rights, providing information, reporting, first refusal, tag along, registration, preemptive or 
similar rights provided that, each Investor must execute such agreement and be subject to the terms in the same 
manner as others. 
  
The execution of the convertible note will be subject to usual and customary conditions for a transaction of this 
sort and the satisfactory completion, at NXTP Labs’ sole discretion, of due diligence investigation of the Company 
and its founders legal, financial, technical and other affairs.  
 
During the life of the investment, we keep a rather active role on the company. Despite the fact that we do not 
take any operational or executive role, we have a voice on issues such as: 
 

 Company strategic planning. We invest on a business plan. This plan is usually agreed upon all parties 
before performing the investment and is incorporated on our investment agreement. 

 Key hires. We might take a collaborative role on the hiring process of key personnel. 

 Providing contacts and network. As far as it is on our reach, we help our targets by providing key contacts to 
help foster their businesses. 

 Mentors & Advisors. We count with a large set of knowledgeable advisors that could take on a consulting role 
to leverage target companies.  

 
 
Exit strategy 
 
Latin American markets are rather illiquid markets for exiting relatively small-scale private equity investments.  
 
Exiting our investments involves an exit plan agreed with entrepreneurs before investing. Frank discussions take 
place with entrepreneurs prior to investments including identifying the attributes making a target desirable for a 
future purchase and designing company growth plan with that objective in mind.  
 
As management compensation is highly correlated to successfully achieving exit events, plans are made to 
ensure that the teams are motivated in-line with NXTP Labs. We will not invest in a business in which an exit 
strategy is not clear from the beginning and accepted by all major stakeholders. 
 
Ultimate exits from investments will typically involve sales to strategic investors, whether operating companies or 
private equity firms. 
 
 
Risks of our investment strategy 
 
The statements made in this Memorandum regarding the future activity and opportunities in the start-up and early 
stage technology market are forward-looking statements. The matters discussed in such statements may be 
affected by a number of events, including general market and economic conditions and the other factors 
described in this Memorandum as well as in this Risk Factors section.  
 
Prospective investors are urged to read this Risk Factors section for a description of certain factors which may 
affect the performance of NXTP Labs and which should be considered before making an investment in the 
Corporation. 
 
All Corporation investments risk the loss of capital. The Management believes that NXTP Labs's investment 
program and research techniques moderate this risk through a careful selection of new companies. No guarantee 
or representation is made that NXTP Labs’s program will be successful.  No assurance can be given as to when 
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or whether adverse events might occur which could cause significant and immediate loss in value of Series One's 
portfolio. 
 
NXTP Labs’ Investments May Be Volatile.  The principal risk in investing in early stage market is the traditional 
volatility in the market prices of such companies. 
Lack of Liquidity. Investments in the Corporation generally are illiquid.  Investors will not be permitted to 
withdraw from NXTP Labs prior to its termination and Corporation Shares may be assigned or otherwise 
transferred only under limited circumstances.  Under adverse market or economic conditions or in the event of 
adverse changes in the financial condition of the issuer, the Corporation may find it more difficult to sell such 
shares when the Management believes it advisable to do so or may be able to sell such notes or shares only at 
prices lower than if the shares were more widely held. The value of such investments will be determined in good 
faith by Management. 
Short Selling. NXTP Labs´ investment program may include short selling for certain purposes.  Such practice 
can, in certain circumstances, substantially increase the impact of adverse price movements on NXTP Labs' 
portfolio. A short sale of equity securities involves the theoretical risk of an unlimited increase in the market price 
of shares sold short. A short sale of a debt instrument such as a convertible note involves the theoretical risk of 
an increase in the market price plus accrued interest.   
Swap Agreements.  The Corporation may enter into swap agreements.  Swap agreements can be individually 
negotiated and structured to include exposure to a variety of different types of investments or market factors.   
Risks of Counterparty Default.  Due to the nature of some of the investments that the Corporation may 
undertake, the Corporation relies on the ability of the counterparty to the transaction to perform its obligations.  In 
the event that any such party fails to complete its obligations, for any reason, the Corporation may suffer a loss of 
the amount so invested. 
 

Type of Risk Description Mitigation 

Governance risk as 
minority stockholders 

 Risks of future events or decisions 
within the target companies that 
jeopardizes our investments 

 A strong investment and 
management agreement set forth 
rules for all events that could 
endanger our investments 

Business model risk  Generally due to a highly 
innovative product that requires 
educating the market and the 
reaction of the market to the 
product is unknown 

 We do not invest on this type of 
businesses. If we do so, it will be 
clear and set forward to investors 
representatives 

Market or industry risks  Risks associated to investing on 
industries or businesses that one 
or more players have a dominant 
or monopoly position 

 We would not consider this type of 
businesses 

Macroeconomic risks  Changes in macroeconomic 
variables –mostly exchange rate– 
or trading agreements  

 We would not consider this type of 
businesses 

Other external risks 

 

 Based on government restrictions, 
or a strong government 
participation or key to government 
political strategy or tied up to local 
political decisions 

 We would not consider this type of 
businesses 

Illiquidity of the investment  Chances of investors not getting 
their money back within a decent 
time period 

 We do not invest on this type of 
businesses 

Country risk  All risks associated with economic, 
social and political volatility in Latin 
America 

 Our growth strategy for our targets 
is to regionalize and diversify their 
business expansion strategy in 
several countries. 



NXTP Labs Private Placement Memorandum – December  2013 
 

Confidential Information   Page 22 of 47 

 

 
 
NXTP LABS ACCELERATION PROGRAM  
 
Value creation 
 
NXTP Labs is an incubator/accelerator business organization that has created an innovative business model that 
contains not only a real economic sense but also a deep entrepreneurial spirit.  
 
NXTP Labs has developed a program which provides young entrepreneurs with seed funding (USD 25,000) plus 
infrastructure, training, mentoring, and interactive marketing services.  We invest value added capital by providing 
managerial support to access a network of service providers, customers and next stage investment capital 
resources.  

 
Selected companies are housed in our offices, located in Palermo Soho, Buenos Aires City, a cool place that 
houses a community of high-impact entrepreneurial companies.  The location is ideal – providing many 
networking and casual mentoring opportunities. 
 
Entrepreneurs will be paired with individual mentors chosen for their specific expertise and industry 
experience.  In addition, founders will have the opportunity to contact members of the NXTP network, and 
business service providers as needed for individual assistance and advice on legal matters, marketing strategies, 
personnel decisions, etc. 
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At the end of the program, the founders will pitch their company to an audience of qualified investors for 
additional funding.  
 
 
 
Intangible Value-Add:  “Cross-fertilization” 
 
NXTP Labs provides entrepreneurs with a structured business growth roadmap based on 3 key value-add 
elements:  
 
 The knowledge acquired and transferred to entrepreneurs from kick-off day.  
 The synergy created in the workplace and the partner networking.  
 A network of industry and investor contacts. 
 
We work in a collaborative environment and we do advise all our companies to collaborate with each other based 
on the concept of cross-fertilization. We also try to generate a strong management system culture by having 
regular operations review sessions.  

 
NXTP Labs helps young entrepreneurs grow by creating a doctrine of best practices to help them succeed. It is 
crucial to help emergent innovation to cross the proverbial valley of death.  

 
We work as proof-of-concept center to bridge the innovation gap between the point where research-seed funding 
ends and the point where the innovation is well developed enough to attract private financing to expand and scale 
operations. 
 
 
Accelerating Process 
 
NXTP Labs is not about how to write a business plan. It is about how to turn a great project/idea into a 
great company.  
 
Our objective is to get companies using the tools that help startups to test their assumptions and make 
adjustments when they learn that their original plans about their business are wrong.   
 

NXTP Labs

IMAGINING
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The following figure summarizes a standard description of these types/levels of companies: 
 

 
 

 
We want them to experience faulty assumptions not as a crisis, but as a learning event to adapt or change their 
business model.   Companies need our help in different areas according to level of evolution. We help them 
considering their priorities as following:   

 
 

 
 
 
 
 
 

 

 
 
Generally, our target companies share a rather similar growth strategy. In some cases, there are good 
opportunities of synergies when expanding regionally.  
 
 
Leading Case   

 

 

 

Elo7 is a Brazilian player in the same niche market of Bixti. It aims to foster trade handicraft products on-line, 
providing a platform for both buyers and sellers. It has raised an undisclosed amount of funding from Accel 
Partners, Monashees and Insight Venture Partners to accelerate marketing initiatives build the technology 
platform, recruit industry professionals, and strength its community of artisans. Bixti will be part of this regional 
expansion plan. 

 

LEVEL 1 LEVEL 2 LEVEL 3

* Ideas  and concepts  only * Bus iness  plan & market analys is * Market receptive

* No management, completed * Marketing push needed

     founders/technicians  only * Prototype / beta testing * Ful l  management team needed

* Prototype not tested * Management team incomplete * Ramp-up in execution needed

* No sa les * Some ini tia l  sa les . * Product-service ready

* Develop & prove concept * Complete beta testing * Archieve market penetration 

* Produce working prototype * Get product ready to market * Reach profi tabi l i ty

* Market assessment * Make ini tia l  sa les , veri fy demand * Increase operating capacity

* Assemble Mgmt team/structure * Establ ish execution feas ibi l i ty * Reduce unit cost

* Develop detai led bus iness  plan * Bui ld management organization * Bui ld sa les  force & sa les  volume

Status

Goals

Level I X X X X X X X X

Business 
Model

Business 
Plan

Team & 
Organi-
zation

Tax 
Planning

Due 
Diligence 
Support

Finance & 
Adminis-
tration

Go to Market

Business 
Develop-

ment
Traffic

SEO, 
SEM, 

Analytics

Investor 
Relations

Level II X X X X X X X X

Level III X X X X X

http://www.insightpartners.com/
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Net proceeds derived from this transaction have been distributed to shareholders, who have integrated their 
contributions at the time of this transaction.  

 
 

 

Events & Networking  
 

NXTP Labs events are a critical part 
of our strategy and strong vehicle for 
community-building, fund & portfolio 
marketing and deal flow generation.  
 
Even though our major event is the 
Demo Day, we organize several 
events such as after offices, Founder 
Friday, tours & conferences during 
the accelerating program..  
 
Following, there is a summary of main activities we have executed in the past months by developing our 
accelerating program to 55 Companies, Edition 1, 2 & 3. 
 
 

 

` 
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NXTP Labs Invasion to Silicon Valley 

 
 

Our objective was to demonstrate the strength and execution abilities of Latin American startups. We’ve already 
garnered attention in the Latin American playing field, and now, we aspire for our accelerated businesses to get 
on the map of angel investors, VCs and other funding sources in Silicon Valley. 
 
We showed off the products our startups have been working on to the Silicon Valley entrepreneurial community 
as well as investors and journalists interested in finding out about business opportunities surrounding technology 
in Latin America. We presented the startups with the highest profiles and the most global potential in Silicon 
Valley, one of our key markets.  
 
 
 
Mentors Network   
 

Entrepreneurs have the opportunity to contact members of our global mentor network.  Members of this network 
have strong expertise in starting, growing, scaling and selling companies.  
 
 
 
 
 
 
 
 
 
 
NXTP Labs is rolling out a program that enables its mentors, in different areas, not only provide their knowledge 
but also co-invest in our accelerated companies.   
 
Co-investing is not required for mentors and all startups get the final say on which mentors can participate, but it’s 
a great opportunity for startups to get strategic angels on board and, conversely, an opportunity for mentors to 
invest in fast-growing startups early in their development. 

 

 

 

 

NXTP Labs Team 
 

Ariel Arrieta and Gonzalo Costa are involved in investing activities and coaching startups.  



NXTP Labs Private Placement Memorandum – December  2013 
 

Confidential Information   Page 27 of 47 

Francisco Coronel is our CFO. Marta Cruz & Martin Hazan, integrate NXTP Labs management team providing 
know-how on digital marketing, execution, & commercial strategy. James Haft, based in NYC, collaborates with 
M&A approach.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Nora Palladino, Lais Oliveira, Evangelina Zagharian, and Teresa Amaral are our employees. Nora is responsible 
for events organization and public relations, while Lais & Evangelina provides general assistance. Teresa is in 
charge of Legal and Compliance aspects. Complementarily, Arturo Torres is developing coaching services.  
 
Our team is completed by our associated partners who give in-kind services of consultancy in human resources, 
performance campaigns, business development, social media, creativity, IT scalability for accelerated companies 
(Nextperience); legal advice (Tanoira Cassagne) and others. Accelerated companies can access office hours we 
have implemented since this edition.  

 
 
 

 
 
 

 
 

 
 
 
 
 
Economic & Societal Impact 
 
We would like to point out a value added aspect in relation to the economic & societal impact. Our mission at 
NXTP Labs is to achieve not only financial objectives but also public objectives by generating real economic 
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impact to our society.  We have a social commitment to create wealth in Latin America by generating an 
innovative micro system and commercially profitable companies. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
To innovate is the application of something new for a specific use. Whoever uses the innovation will therefore 
perceive an added value in its introduction, added value which may be measured in many ways, not only in 
financial terms. NXTP Labs focus is driven by technology innovation and the market. There are two breeds of 
investors: one who looks at technology being the prime driver of the market and the other one, who believes that 
the market will drive innovation and invention. We clearly focus on tech-innovation driven by the market but we 
also believe that invention is important so as to create technology to bring about innovation. 

 
 
 
 
 
 
 
 
PRINCIPAL TERMS 
 

The following are the principal terms of, and is qualified by reference to the Term Sheet (“Term Sheet”), 
NXTP Labs presentation attached as exhibit B (the “Presentation”), the Subscription Agreement (the 
“Subscription Agreement”) relating to the purchase of Series B-C shares (“Shares”) and the 
Shareholder´s Agreement (the “Shareholder´s Agreement”), and NXTP Labs By Laws. All these 
documents should be reviewed carefully by Investors.   
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The Fund: The Fund was formed for the purpose of investing in start-up and emerging 
companies (as determined by the Manager, as defined below, at its 
reasonable discretion) primarily in the internet, media, mobile and technology 
sectors. 
 
The FUND shall not be able to invest in companies or projects, which activities 
are included in the prohibited practices  listed on Schedule A.     
 
The Fund intends to primarily make minority equity investments in the 
companies in which it invests (the “Portfolio Companies”), but may also seek 
to invest in Portfolio Companies through the purchase of promissory notes 
issued by such Portfolio Companies, and other similar instruments convertible 
into or exchangeable for equity securities of the Portfolio Companies. In 
addition to cash investment, the Fund shall also make in-kind investments in 
Portfolio Companies either by providing (or causing certain affiliated and third-
party providers to provide) to Portfolio Companies access to office space, 
infrastructure and/or certain value-added services. 
 
As of the date hereof, the Fund has made investments in each of the Portfolio 
Companies listed on Schedule B hereto, in each case in the amount set forth 
opposite such Portfolio Company’s name on Schedule B. 
 

The Private Placement: The Fund intends to offer between US$1 million (United States dollars one 
million) and US$ 50 million (United States dollars fifty million) of Preferred 
Stock, provided that the minimum and maximum offering size may be 
increased or decreased at the reasonable discretion of the Manager. The 
minimum investment to be accepted from investors is expected to be US$ 
25,000 (United States dollars twenty five thousand), provided that the 
Manager will have discretion to waive such minimum investment requirement 
at its reasonable discretion. The Preferred Stock to be offered in the Private 
Placement shall be issued at a par value, without a premium added. The 
valuation of the Fund in advance of the Private Placement shall be US$ 
5.000.000 (United States dollars five million). If the amount invested by an 
investor is lower than US$1.000.000 (United States dollars one million), then 
the investor shall receive SERIES C PREFERRED STOCK, which shall not 
have voting rights, except for the matters stipulated in the Shareholder´s 
Agreement. If the amount invested by an investor is equal or higher than US$ 
1.000.000 (United States dollars one million), then the investor shall receive 
SERIES B PREFERRED STOCK, which shall have full voting rights. The 
PREFERRED STOCKS shall grant a preference to their holders, at a pro rata 
basis, upon the dissolution of the FUND, until they have recovered the par 
value of the shares owned by them, as set forth under Liquidation Section.   
 

Investors: The Fund intends to offer and sell shares of Preferred Stock to individuals and 
entities that are residents of the United States as well as individuals and 
entities that are not residents of the United States.  United States residents 
who wish to purchase shares of Preferred Stock will be required to prove to 
the Fund that they are “accredited investors,” as defined pursuant to 
Regulation D promulgated under the Securities Act.  Furthermore, sale of 
shares of Preferred Stock, including resales by any current or future holder of 
Preferred Stock, will be subject to the limitation that the Fund may not, without 
the consent of the Manager, be beneficially owned by 100 or more individuals 
who are residents of the United States. 
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Initial Closing; Additional 
Closings: 

The Private Placement may consist of one or more closings, at the reasonable 
discretion of the Manager, until the latest of December 31st, 2013 or 12 
(twelve) months from the Initial Closing (the “Closings”). Investors subscribers 
of PREFERRED STOCKS after the Initial Closing shall pay a premium of 6% 
p.a. (six per cent per annum) calculated over the capital contribution to be paid 
by each Investor. In addition, the Investors shall have to catch up with the 
Management Fee and Pre Operational expenses paid with the capital calls 
paid by the Investors of the Initial Closing, as shown in the example attached 
as Schedule C.      
 

Capital Contribution Calls:  At the Closings, the Manager, at its reasonable discretion, shall be able to 
request the Investors to fully or partially contribute the Investors’ capital 
contributions in the Fund. However, the Manager will not be able, in any case, 
to compensate the pending Investors capital contributions with the 
distributions the Fund may decide from time to time.   

Capital contributions in the Fund shall be made in one or tranches at the 
Manager´s reasonable discretion, in the form of cash, in the timing reasonable 
determined by the Manager, and within 10 days from the notice received from 
the Manager requesting the capital contribution in the Fund. The schedule of 
the capital calls shall have to include the minimum and maximum capital calls 
required per year and per investor, according the business plan of the Fund. 
Investors shall have full rights, economic and political, in respect of the 
PREFERRED STOCKS issued to them. However, and subject to the 
provisions of the Shareholder´s Agreement, if an Investor fails to fulfill the 
Capital Contributions in the time agreed with the Manager, it shall 
automatically lose all political and economic rights over the PREFERRED 
STOCKS unpaid.  
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In-Kind Investments: 
 
 
 
 
 
 
 
 
 
 
 
 

If the Fund does not raise a minimum of at least US$ 5,000,000 (five million 
United States dollars) in the Private Placement, the Fund may issue additional 
shares of Series C Preferred Stock in the Fund to certain third-party service 
providers in exchange for their provision of goods and/or services to the Fund 
or to the Fund’s portfolio companies including, without limitation, legal, 
accounting and other services; provided, however, that in no event shall the 
number of shares of Series C Preferred Stock issued in respect of in-kind 
investments exceed 20% (twenty percent) of the total number of shares of 
Preferred Stock issued in the Private Placement. Such services may be 
provided by persons affiliated with the Fund and/or the Manager, subject to 
approval by the Advisory Committee as described below. However, in any 
case, the services must be provided at fair market value.   
 

Use of Proceeds:  
The Fund intends to invest the proceeds from the Private Placement in 
Portfolio Companies, including original investments and/or follow on 
investments, in accordance with the investment objective of the Fund as 
described herein and in the Private Placement Memorandum to be circulated 
with respect to the Private Placement and for general corporate purposes. 
Proceeds shall also be used to: (a) recover the pre operational expenses 
incurred by the Manager during the creation of the Fund and the Series A 
round, with a maximum of 1% (one per cent) of the total Private Placement. In 
any case, the Manager shall have to submit all documents related to the 
expenses incurred to the Advisory Committee for approval. Once approved by 
the Advisory Committee, the Manager shall be able to collect the pre-
operational expenses above mentioned; and (b) cover the operating expenses 
of the Fund that are part of the value proposition to entrepreneurs, such as, 
without limitation, office space, marketing expenses (demo day, travels, etc.), 
or in-kind services to Portfolio Companies (i.e.: consulting, training, legal, 
accountant, online marketing, etc.). 
 

Shares Outstanding Prior to 
the Offering: 

As of the date hereof, the Fund has issued 1.900.000 shares of common stock 
(the “Common Stock”) and 45.600.000 shares of Series A Common Stock. All 
of the shares of Common Stock of the Fund are owned by Gonzalo Costa, 
Ariel Arrieta, Marta Cruz and Francisco Coronel. Messrs. Arrieta and Costa 
are both expected to serve as members of the Advisory Committee and the 
Board of Directors of the Fund, as described below. 
 

Mandatory Conversion of 
Series A Common Stock: 

Contemporaneously with the initial closing of the Private Placement, each 
holder of Series A Common Stock will be required to exchange his, her or its 
shares of Series A Common Stock for shares of Series C Preferred Stock. 
Pursuant to such exchange, each holder of Series A Common Stock shall 
receive 2 shares of Series C Preferred Stock for each share of Series A 
Common Stock held by such holder as of the initial closing of the Private 
Placement.  Following such exchange and the closing of the Private 
Placement, and as shown on Schedule D, the Fund’s capitalization will consist 
solely of the shares of Preferred Stock issued in the Private Placement and 
the exchange, and the shares of Common Stock described above under 
“Shares Outstanding Prior to the Offering”.  
 

The Board of Directors: The Fund will be managed by a Board of Directors. The Board of Directors will 
be comprised of five (5) directors, including: (a) one director designated by the 
simple majority of the Series B Preferred Stock; (b) one independent director 
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proposed by the Manager and approved by the INTER-AMERICAN 
DEVELOPMENT BANK/MULTILATERAL INVESTMENT FUND (hereinafter 
“IDB/MIF”); and (c) three directors designated by the simple majority of the 
Common Stock. 
 
The responsibilities of the Board of Directors will include, without limitation, 
monitoring and periodic valuation of the Fund’s assets, corporate governance 
activities, oversight of the Fund’s financing arrangements and oversight of the 
Fund’s investment activities. 
 
Members of the Board of Directors will not be entitled to compensation for 
their service as such, but will be reimbursed for reasonable out-of-pocket 
expenses incurred in connection with their services on the Board of Directors. 
 



NXTP Labs Private Placement Memorandum – December  2013 
 

Confidential Information   Page 33 of 47 

The Manager – Key Persons:  
The manager of the Fund is Nibeluz S.A., a corporation (sociedad anónima) 
organized under the laws of the Oriental Republic of Uruguay (the “Manager”). 
 
The Manager will be managed by a Board of Directors comprised of five (5) 
directors (among them Ariel Arrieta and Gonzalo Costa), all of them appointed 
by the shareholders of the Manager. The Board of Directors of the Manager 
shall have full power in all matters related to the Manager´s activities. 
 
Ariel Arrieta, Gonzalo Costa, Marta Cruz and Francisco Coronel shall be 
considered as Key Persons. Subject to the provisions of the Shareholder´s 
Agreement, Key Persons shall devote to the business affairs of the Fund such 
as time and attention as necessary for the Fund to be prudently managed and 
operated. Subject to the provisions of the Shareholder´s Agreement, the 
holders of 80% (eighty per cent) of the Fund’s Preferred Stock (excluding any 
shares held by the Manager or persons or entities affiliated with the Manager) 
shall be entitled to remove any Key Person, without cause.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
 

 
The Advisory Committee: 

 
NXTP LABS shall have an Advisory Committee of five (5) individuals, 
including Gonzalo Costa, Ariel Arrieta, and three individuals – not related with 
the Manager or the Key Persons - to be proposed by the Manager and elected 
by simple majority of the SERIES B PREFERRED STOCK including one 
member from IDB/MIF or appointed by IDB/MIF. The Advisory Committee will 
have no operating or executive responsibility. The Advisory Committee’s sole 
responsibilities will be limited to: (i) reviewing and clearing for approval 
transactions posing a potential conflict of interest or any other issue 
determined by the Manager (if the conflict of interest is referred to a related 
person of the Manager or the holders of Common Stock, then Ariel Arrieta and 
Gonzalo Costa, or any other conflicted person, shall abstain to vote in those 
decisions, although they will have the right to give their opinion); (ii) advising 
the Manager on medium to long term strategic decisions; and (iii) approving 
proposed transfers of shares in the Fund. Such  transfers may be delayed, 
conditioned or denied by the Advisory Committee in its sole and absolute 
discretion. 
 
Members of the Advisory Committee will not be entitled to compensation for 
their service as such, but will be reimbursed for reasonable out-of-pocket 
expenses incurred in connection with their services on the Advisory 
Committee. 
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Management Agreement: The Fund has entered into a Management Agreement with the Manager 
pursuant to which the Manager shall manage the Fund’s investment activities, 
including without limitation: originating prospective investments, conducting 
research and due diligence investigations on potential investments, analyzing 
investment opportunities, negotiating and structuring the Fund’s  investments 
and monitoring the Fund’s investments and portfolio companies on an ongoing 
basis. In exchange for such services, the Fund has agreed to pay the 
Manager a management fee as described below. 
 
The Management Agreement has the same term as the Fund. Subject to the 
provisions of the Shareholder´s Agreement and the Management Agreement, 
the holders of a majority of the Fund’s outstanding voting stock (excluding any 
shares held by persons or entities affiliated with the Manager) shall be entitled 
to terminate the Management Agreement without penalty for: (i) fraud, bad 
faith, criminal conviction, willful misconduct, or gross negligence by the 
Manager; (ii) upon the death of Ariel Arrieta and Gonzalo Costa; (iii) if Gonzalo 
Costa and Ariel Arrieta resign as members of the board of the Manager and 
sell their shares in Nibeluz S.A.; or (iv) reckless disregard with respect to the 
Manager´s respective obligations. 
 
Subject to the provisions of the Shareholder’s Agreement and the 
Management Agreement, the holders of 80% (eighty per cent) of the Fund’s 
Preferred Stock (excluding any shares held by the Manager or persons or 
entities affiliated with the Manager) shall be entitled to terminate, without 
cause, the Management Agreement with the penalties set forth in the 
Management Agreement.   
 

Management Fee: Under the Management Agreement, and during the initial 5 (five) years of the 
Fund´s Term, the manager will be entitled to a management fee equal to 2.5% 
per annum of the Fund’s gross assets under management (including, without 
limitation, the aggregate amount of cash and the fair value of goods and 
services contributed to the Fund), payable quarterly (the “Management Fee”). 
Once the initial 5 (five) years of the Fund´s Term has passed, then the 
Manager will be entitled to a management fee on a budget basis to be 
approved by the simple majority of the Advisory Committee (excluding Ariel 
Arrieta and Gonzalo Costa). The Manager shall have the right to change the 
management fee approved by the Advisory Committee if the simple majority of 
the Series B Preferred Stock (excluding the Manager or any person or entity 
affiliated with the Manager) approves the Manager´s proposal.  
 
The Manager will also be entitled to a carried interest as described below 
under “Distributions”. The carried interest conversion into Series C Preferred 
Stocks, shall be determined with IDB/MIF previously to the Initial Closing and 
included in the Definitive Agreements; nevertheless, if accepted, Investors 
shall have to have the right of first refusal in this case.    
 
In addition, and with the previous written approval of the simple majority of the 
Advisory Committee (excluding Ariel Arrieta and Gonzalo Costa), the Manager 
may perform a number of management and other consulting and advisory 
services for the Fund’s portfolio companies and may receive separate 
compensation for such services, which fees will not be included in the return 
available for distribution to the Fund’s shareholders.   
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Distributions: 

 
Distributions of Net Available Cash Flow (as defined below) shall be made in 
cash in U.S. dollars or in marketable securities at the reasonable discretion of 
the Manager, provided that distributions of other property may be made only 
with the consent of the majority of the voting power of the Fund. 
 
Net Available Cash Flow shall be allocated and distributed among the holders 
of the Fund’s Common Stock, the holders of the Fund’s Preferred Stock 
(collectively, the “Shareholders”), and the Manager as follows: 
 
(a) First, to the Shareholders, in proportion to their respective capital 
contributions in the Fund, until each Shareholder has received a return of its 
invested capital in the Fund; 
 
(b) Second, to the Shareholders, in proportion to their respective capital 
contributions in the Fund, until each Shareholder has received cumulative 
returns of 6% per annum (compounded annually) calculated over its invested 
capital in the Fund; 
 
(c)   Third, among the Shareholders, in proportion to their respective capital 
contributions in the Fund, and the Manager so that: 
  
                (i) if the amount of all distributions made by the Fund to the 
Shareholders equals between 1 (one) to 3 (three) times the invested capital in 
the Fund, the Manager has received aggregate distributions equal to 20% of 
all Net Available Cash Flow distributed by the Fund after distributions detailed 
in paragraphs (a) and (b) have been fully paid to the Shareholders; 
  
                (ii) if the amount of all distributions made by the Fund to the 
Shareholders equals between 3 (three) to 5 (five) times the invested capital in 
the Fund, the Manager has received aggregate distributions equal to 25% of 
all Net Available Cash Flow distributed by the Fund after distributions detailed 
in paragraphs (a) and (b) have been fully paid to the Shareholders; and 
  
                (iii) if the amount of all distributions made by the Fund to the 
Shareholders equals more than 5 (five) times the invested capital in the Fund, 
the Manager has received aggregate distributions equal to 30% of all Net 
Available Cash Flow distributed by the Fund after distributions detailed in 
paragraphs (a) and (b) have been fully paid to the Shareholders. 
 
“Net Available Cash Flow” shall mean the cash received from the sale of 
investments, the receipt of dividends or other distributions on investments, or 
other cash generated by the Fund’s investment activities, after deducting the 
(a) amount of all associated expenses (including taxes, operating expenses, 
and management fees) and (b) the amounts retained by the Manager in order 
to establish adequate reserves to meet future expenses and liabilities of the 
Fund. 
 
Upon proposal of Manager and with the vote of simple majority of the Series B 
Preferred Stock, Net Available Cash Flow, could be re invested at any time 
during the Investment Period.   
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Investment Objective: The Fund’s investment objective is to seek to maximize the total return to its 
stockholders by investing in start-up and emerging companies (as determined 
by the Manager, in its reasonable discretion) primarily in the internet, media, 
mobile and technology sectors, among others. The Fund intends to focus its 
investment activities on the Latin American markets, as it believes that there 
are a large number of start-up and emerging companies in the Latin American 
markets that have the potential for high growth but do not generally have 
access to the capital necessary to grow and develop their respective 
businesses due to a lack of financing and capital sources in their respective 
home markets. 
 
The Fund expects to target investments generally in businesses that exhibit 
the following characteristics: (a) start up or emerging company; (b) focus on 
global or Latin America regional opportunities; (c) in an industry with positive 
long-term dynamics, low barriers to entry, an accessible market and the 
opportunity for high growth; (d) low overhead and/or high margins; and (e) a 
talented and dedicated management team with an economic incentive to 
maximize growth. 
 
The Fund intends to source such investments through the Manager by, 
without limitation: (a) participating in the industry conferences and events as 
sponsors and/or speakers; (b) developing relationships with other investors 
and/or with relevant players in the Latin America region; (c) recommendations 
from investors and mentors of the Fund; (d) recommendations of our own 
Portfolio Companies; and (e) online applications. 
 
The Fund intends to structure its investments as minority equity investments, 
convertible debt and other securities.  
 

Term – Investment Period: Subject to the dispositions of the Shareholder´s Agreement, the Fund shall 
have an initial term of 10 (ten) years, subject to renewal for up to 4 (four) 
additional 1 (one) year terms at the reasonable discretion of the Manager and 
with the approval of the simple majority of the Series B Preferred Stock, during 
which the Manager, at its reasonable discretion, shall be entitled to make 
investments in newly sourced Portfolio Companies or to make follow-on 
investments in existing Portfolio Companies.  

  
Temporary Investment: Until invested in Portfolio Companies, the Fund may invest its unallocated 

capital in secured, liquid securities such as United States treasury securities, 
U.S. government securities, repurchase agreements and high-quality debt 
investments that mature in one year or less from the date of investment. 
 

Fund Denomination: Unless otherwise determined by the Manager, all investments of the Fund will 
be denominated in United States dollars. 
 

 
Alternative Investment 
Vehicles: 

 
The Manager will have the right, in connection with any investment, to direct 
the capital contributions of some or all of the Preferred Stock investors to be 
made through one or more alternative investment vehicles if, in the judgment 
of the Manager, the use of such vehicle or vehicles would allow the Fund to 
overcome legal or regulatory constraints or invest in a more tax-efficient 
manner or would facilitate participation in certain types of investments. Any 
alternative investment vehicle will contain terms and conditions substantially 
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similar to those of the Fund and will be managed by the Manager or an affiliate 
thereof. 
 

Co-Investments: The Manager may allocate co-investment opportunities to strategic and other 
investors, lenders and/or one or more stockholders (excluding the managers 
of the Fund or any related person) or other investment funds (including local 
feeder funds) (any such existing or future investment funds or accounts are 
referred to as the “Other Funds Accounts”). Co-investment opportunities may 
also be made available through other entities formed to make such 
investments (each, a “Co-Investment Vehicle”). The Manager will allocate 
available co-investment opportunities among stockholders (excluding the 
managers of the Fund or any related person), any Co-Investment Vehicle, 
Other Funds Accounts and any third parties as it may in its reasonable 
discretion determine. 
 
Investment funds managed or advised by the Manager or its respective 
affiliates may invest in the Fund.  
 

Other Funds: Until the Manager has invested at least 75% (seventy five percent) of the cash 
contributed by the Investors – including the Net Available Cash Flow re 
invested – in the Portfolio Companies (including estimated follow on and 
investment approved by the Board), neither the Manager, nor any affiliate of 
the Manager, will organize or be associated with another investment fund with 
objectives substantially similar to those of the Fund. However, and regardless 
of the investments made by the Fund, the Manager will be able to organize or 
be associated with another investment fund with objectives substantially 
similar to those of the Fund, with the prior consent of stockholders holding a 
majority of the voting power of the Fund, excluding any voting securities held 
by the Manager and its affiliates. 
 

 
Expenses: 

 
Each party will be solely responsible for its own legal and tax counsel 
expenses and any out-of-pocket expenses incurred in connection with the 
organization of, its admission to, or the maintenance of its shares in the Fund.  
 
The Fund will be responsible for all other expenses of the Fund including, but 
not limited to, the following: 
  
(i) all expenses incurred in connection with Fund operations, including the 
purchase, holding, sale or proposed sale of any Fund investments (including 
legal and accounting fees) unless paid for by the company which is the subject 
of the investment and including Management Fees; 
  
(ii) costs and fees relating to the preparation of financial and tax reports, 
portfolio valuations and tax returns of the Fund; 
  
(iii) the costs of prosecuting or defending any legal action for or against the 
Fund, the Manager or their affiliates; 
 
(iv) all costs related to the Fund's indemnification of the Manager, their 
affiliates and the members of the Board or the members of the Advisory 
Committee; 
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(v) interest on and fees and expenses arising out of all permitted borrowings 
made by the Fund; 
  
(vi) the costs of any litigation, director and officer liability or other insurance 
and indemnification or extraordinary expense or liability relating to the affairs 
of the Fund; 
  
(vii) all unreimbursed out-of-pocket costs relating to investment or divestment 
transactions that are not consummated, including legal, accounting and 
consulting fees, and all professional fees incurred in connection with the 
business or management of the Fund; 
  
(viii) all expenses of liquidating the Fund; and 
  
(ix) any taxes, fees or other governmental charges levied against the Fund 
and all expenses incurred in connection with any tax audit, investigation, 
settlement or review of the Fund. 
 
The Manager should annually submit  the projected expenses for 12 (twelve 
months) (the “Budget”) to the Advisory Committee for its approval. The 
Budget, to be approved, should need the affirmative vote of at least 4 (four) 
members of the Advisory Committee.  
 
Any expense, not included in the Budget, exceeding the amount of US$ 
75.000 (United Sates dollars seventy five thousand) should be previously 
approved by 4 (four) members of the Advisory Committee. Cumulative 
increases in the Budget exceeding 5% (five per cent) shall be approved by the 
Advisory Committee as if approving a new budget. 
 

Leverage: The Fund may not borrow funds in any variety of forms, including through debt 
or financing activities with banks, investors and other private lenders. 
However, the Fund may borrow funds in any variety of forms only through the 
Corporación de Fomento of Chile (hereinafter “CORFO”). If CORFO decides 
to change the terms and conditions shown in Schedule E, the Advisory 
Committee shall have to decide, by simple majority of votes, if they accept the 
proposed modifications, or to end the agreement with CORFO.    
 

 
Restricted Securities: 

 
The shares of Preferred Stock will be restricted securities under United States 
securities laws and will only be permitted to be resold or otherwise transferred 
to persons or entities in the United States pursuant to an effective registration 
statement under the Securities Act or pursuant to an exemption from 
registration.  There will be no public trading market for the Preferred Stock. 
 
Shareholders will generally not be permitted to sell or otherwise transfer any 
shares in the Fund prior to the termination and liquidation of the Fund, except 
in certain limited circumstances to be set forth in the Shareholders Agreement 
(e.g., upon death, etc.). Any proposed transfer of shares in the Fund will 
require the approval of the Advisory Committee.  Such  approval may be 
delayed, conditioned or denied by the Advisory Committee in its sole and 
absolute discretion. However, and subject to the provisions of the 
Shareholder´s Agreement, IBD/MIF shall be able to transfer all of their shares 
in the Fund to a wholly owned vehicle.   
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Early Termination: The Fund may be terminated prior to the end of its term if such early 

termination is approved by shareholders holding an aggregate of 85% (eighty 
five percent) of the Preferred Stocks of the Fund (it is expressly understood 
that Ariel Arrieta, Gonzalo Costa, Marta Cruz, Francisco Coronel, or any 
individual or entity affiliated with them or the Manager shall be entitled to 
participate on this shareholder´s meeting with full political – voice and vote - 
and economical rights). In the event of any such early termination, the Fund 
shall be orderly liquidated as described below. 
 

 
Liquidation: 

 
Upon the termination of the Fund, the Fund shall be dissolved and wound-up 
in accordance with the laws of the Oriental Republic of Uruguay and the 
provisions set forth in the by-laws of the Fund.   
 
The Manager or, if there is no Manager, a liquidator or other representative 
(the "Representative") appointed by a simple majority of the shareholder of the 
Funds shall proceed with the orderly sale or liquidation of the assets of the 
Fund and shall apply and distribute the proceeds of such sale or liquidation in 
the following order of priority, unless otherwise required by law: 
  
(i) first, to pay all expenses of liquidation; 
  
(ii) second, to pay all creditors of the Fund (including shareholder of the 
Funds who are creditors) in the order of priority provided by law or otherwise; 
  
(iii) third, to the establishment of any reserve which the Manager or the 
Representative may deem necessary (which reserve may be paid over to an 
escrow agent);  
  
(iv) fourth, to the holders of Preferred Stocks, at a pro rata basis, until 
they have recovered the par value of their shares; and 
 
(v)       fifth, to the Shareholders of the Fund – including the holders of the 
Preferred Stocks - or their legal representatives, in the manner set forth in 
“Distributions”. 
 
Upon dissolution, the Manager or the Representative may in its reasonable 
discretion: (a) liquidate all or a portion of the Fund’s assets and apply the 
proceeds of such liquidation in the manner set forth above and (b) only as 
reasonably necessary hire independent appraisers to appraise the value of 
Fund assets not sold or otherwise disposed of or determine the fair market 
value of such assets, and allocate any unrealized gain or loss determined by 
such appraisal to the shareholders of the Funds as though the properties in 
question had been sold on the date of distribution and, after giving effect to 
any such adjustment, distribute said assets in the manner set forth above, 
provided that the Manager or the Representative shall in good faith attempt to 
liquidate sufficient Fund assets to satisfy in cash the debts and liabilities 
described above.  
 
If a shareholder of the Fund shall, upon the advice of counsel, determine that 
there is a reasonable likelihood that any distribution in kind of an asset would 
cause such shareholder of the Fund to be in violation of any law, regulation or 
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order, such shareholder of the Fund and the Manager shall each use its best 
efforts to make alternative arrangements for the sale or transfer into an escrow 
account of any such distribution on mutually agreeable terms. 
  
A reasonable amount of time shall be allowed for the orderly liquidation of the 
assets of the Fund and the discharge of liabilities to creditors so as to enable 
the Manager or the Representative to minimize the losses attendant upon 
such liquidation. 
 

Indemnification: To the fullest extent permitted by law, the Fund will agree to indemnify each of 
the Manager and its and their respective directors, officers, partners, 
employees, affiliates and assigns, as well as the members of the Advisory 
Committee, against liabilities, claims and related expenses, including 
attorneys’ fees, incurred by reason of any action performed or omitted in 
connection with the activities of the Fund or in dealing with third parties on 
behalf of the Fund, if such action or decision not to act was taken in good faith, 
and provided that such action or decision not to act does not constitute gross 
negligence, intentional misconduct, a knowing violation of law or an intentional 
and material breach of the Shareholder’s Agreement, the Subscription 
Agreement or the Management Service Agreement. 
 

Income Tax Considerations: Each prospective investor is urged to consult its own tax advisor as to the tax 
consequences in the Oriental Republic of Uruguay and in their own 
jurisdictions of an investment in the Fund.  
 

Risk Factors: AN INVESTMENT IN THE FUND INVOLVES SIGNIFICANT RISK AND 
SHOULD BE CONSIDERED ONLY BY SOPHISTICATED INVESTORS ABLE 
TO ASSUME THE RISKS OF LOSS AND ILLIQUIDITY INHERENT WITH AN 
INVESTMENT IN THE FUND.  A DETAILED SUMMARY OF CERTAIN OF 
THE MATERIAL RISKS RELATING TO AN INVESTMENT IN THE FUND 
WILL BE INCLUDED IN THE PRIVATE PLACEMENT MEMORANDUM 
EXPECTED TO BE CIRCULATED IN CONNECTION WITH THE PRIVATE 
PLACEMENT. 
 

Financial Reporting: 

  
Subject to receiving timely audits financials and information from the Portfolio 
Companies, the Manager will provide the shareholders of the Fund with 
annual audited financial statements of the Fund within one hundred and 
twenty (120) days after the end of the fiscal year of the Fund and quarterly 
unaudited financial statements within forty-five (45) days after the end of each 
fiscal quarter (except the last). Financial statements will be prepared in 
accordance with accounting principles generally accepted in the Oriental 
Republic of Uruguay. . The fiscal year end of the Fund will be December, 30th; 
however the Manager will take the formal legal steps in order to modify the 
end of the fiscal year to December, 31st, before the end of 2013. Subject to the 
provisions of the Shareholder´s Agreement, if the reporting does not fulfill the 
requirements of IDB/MIF, without placing an undue burden on the Fund’s 
operations, the IDB/MIF shall be entitled to suspend the capital contributions 
until the Manager complies with the adequate reporting. 
.   
  

 
Annual Meeting of 
Shareholders: 

 
The Fund will hold an annual meeting of shareholders in order to approve, 
among other things, (a) approve the financial statements of the Fund and all 
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related documents; (b) approve of the Manager’s and the Board’s 
performance; and/or (c) elect the members of the Board of Directors and the 
Advisory Committee. 
 

  

Governing Law: The relationship between the Fund, the Manager, and the Stock Holders shall 
be governed by and construed in accordance with the laws of the Oriental 
Republic of Uruguay, without regard to its conflict of law provisions.     
 

Legal Counsel: Tanoira Cassagne Abogados will serve as Argentine legal counsel, Greenberg 
Traurig LLP will serve as United States legal counsel, and Bado, Kuster, 
Zerbino & Rachetti will serve as Uruguayan legal counsel, to the Fund in 
connection with the contemplated Private Placement.   
 

Auditors: Schipani & Asociados – independent member of Morrison International - will 
serve as the auditors of the Fund. If the Manager decides to change the 
auditors of the Fund, it shall have to have the previous approval of the simple 
majority of the Advisory Committee (excluding Ariel Arrieta and Gonzalo 
Costa). 
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EXHIBIT A: NXTP LABS PRESENTATION  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

Confidential information property of NXTP Labs S.A.   Page 43 of 47 

 
 

EXHIBIT B: NXTP LABS SERIES A INVESTMENT PORFTOLIO (EDITION 1, 2 & 3)  
 

Company Edition Investment  

comenta.TV #1 $25.000  
Kiuar #1 $25.000  
Empreware #1 $25.000  
Tienda Nube #1 $25.000  
Fanwards #1 $25.000  
Altodot - The Fan Machine #1 $25.000  
Bixti* #1 $25.000 (*) exited on July 2012 

YoQueVos #1 $25.000  
InBed.me #1 $25.000  
Trendsetter #1 $25.000  
The Social Radio #1 $25.000  
Ideame #1 $25.000  
Grooving Ads #1 $25.000  
Oony #1 $25.000  
Afluenta #1 $25.000  

Jampp #2 $25.000  
Bungolow #2 $25.000  
Factory.AR #2 $25.000  
FormaFina #2 $25.000  
Kinetik #2 $25.000  
Kwan #2 $25.000  
Loogares #2 $25.000  
LookUp #2 $25.000  
Mercado Transporte #2 $25.000  
RingCaptcha #2 $25.000  
Ropit #2 $25.000  
Mural.ly #2 $25.000  
T-Art #2 $25.000  
Urbita #2 $25.000  
Viflux #2 $25.000  
Workana #2 $25.000  

Poolami #3 $25.000  
Pixowl #3 $25.000  
Life of Two #3 $25.000  
Everypost #3 $25.000  
The Other Guys #3 $25.000  
Rock n Roll Game Studio #3 $25.000  
Good People #3 $25.000  
DineroTaxi #3 $25.000  
Populy Games #3 $25.000  
Presstler #3 $25.000  
Hazelmail #3 $25.000  
OMLatam #3 $25.000  
Almabox #3 $25.000  
WoowUp #3 $25.000  
Logan #3 $25.000  
Attender #3 $25.000  
LastRoom #3 $25.000  
Citaldoc #3 $25.000  
Guide Central #3 $25.000  
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Shopperception #3 $25.000  
GateShop #3 $25.000  
RedGuru #3 $25.000  
Flipaste #3 $25.000  

 
 
 
EXHIBIT C: NXTP LABS SERIES B-C INVESTMENT PORFTOLIO (EDITION 4)  
 

Company Edition Investment 

Citibuddies 
Dotspin 
Draftation 
Femeninas 
Fligoo 
Guía Local 
Just Contract Me 
Kidbox 
Legal Jump 
Likeeds 
Mi Carga 
Oja.la 
Productgr.am 
Properati 
Tale Me Stories 
Von Trip 
Vu Security 
Wideo 
Widow games 

#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 
#4 

$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000 
$25.000  

 
 
 
 
 
 
 
 
EXHIBIT D: NXTP LABS SERIES B-C INVESTMENT PORFTOLIO (EDITION 5)  
 
 

Company   Edition    Investment  

AENTROPICO  #5          25,000  

BTCTRIP  #5          25,000  

CINEMAD  #5          25,000  

COMPROPAGO  #5          25,000  

CLIPPATE  #5          25,000  

COTTONTRACKS  #5          25,000  

CREAPPS  #5          25,000  

EARBITS  #5          25,000  

ECOMSUAL  #5          25,000  

FLIPTER  #5          25,000  

INCREASECARD  #5          25,000  

JOLDIT  #5          25,000  

KUONA  #5          25,000  
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LATINCOIN  #5          25,000  

MASCOTANUBE  #5          25,000  

MICURSADA  #5          25,000  

MONOLIBRE  #5          25,000  

PINGSTAMP  #5          25,000  

POWL (HOBLEE)  #5          25,000  

REGALII  #5          25,000  

SATELLOGIC  #5          25,000  

SEAHORSE  #5          25,000  

TICKET HOY  #5          25,000  

TIEMPY  #5          25,000  

TUTUM  #5          25,000  

TWITT2GO  #5          25,000  

WEHAUS  #5          25,000  

SELORESERVA  #5          25,000  

ZOLVERS  #5          25,000  
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EXHIBIT D: MANAGEMENT BIO AND CONTACT INFORMATION  
 

 

Name: Ariel Arrieta                             Work phone number:  5411.5278.3248 

e-mail: aarrieta@nxtplabs.com Date of birth:  01-31-1971 

 Nationality: Arg. 

 

Ariel Arrieta, President  

Ariel is a serial entrepreneur. Since 1994, he is involved in the 

Internet/Online Media Industry. He founded Digital Ventures, Directa 

Network, Performa Network, Afiliados Hispanos and InZearch; all 

online advertising companies acquired by FOX in July 2007. He is a 

frecuent speaker at AdTech, IAA, IAB, Online Marketing Europe, 

OMD, Marketing 2.0 and AMDIA among others. Ariel has been    

completing OPM at Harvard Business School 

 

 

 

 

 

 

Name: Gonzalo Costa                           Work phone number: 5411.5278.3248 

e-mail: gonzalo.costa@nxtplabs.com Date of birth: 07-04-01970 

 Nationality: Arg. 

 

Gonzalo Costa, Managing Director  

Gonzalo has experience in private equity and venture capital.  He has 

been providing consulting services related to management and strategy 

focusing on venture creation and financing in Emerging Markets. He has 

participated as angel investor in several projects.  Gonzalo has an MBA 

from Duke University, and is an Industrial Engineer from Universidad 

Católica Argentina.  

 

 

 

 

 

Name: Francisco Coronel                            Work phone number: 5411.5278.3248 

e-mail. Francisco.coronel@nxtplabs.com Date of birth: 10-31-1970 

 Nationality: Arg. 

 

 

Francisco Coronel, CFO  

Francisco´s expertise focuses on corporate finance, managerial reporting, 

budget control, economic analysis, tax planning, and legal ramifications. 

Francisco was recognized as Global Endeavor Entrepreneur in 2007. He was 

advisory Board member in serveral leading companies. He has an Economics 

major from Buenos Aires University and a Corporate Finance Master Program 

from the University of California at Berkeley.  
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Name: Marta Cruz                            Work phone number: 5411.5278.3248 

e-mail:  marta.cruz@nxtplabs.com Nationality: Arg. 

 

 

Marta Cruz, Operating Director 

Marta has worked for more than 8 years at MRM Worldwide –the McCann 

Worldgroup digital agency- as Latam Regional Director, managing accounts, 

such as HP, Intel, Coca-Cola, GM, Hilton Hotel, Nortel and MasterCard. Marta 

has a BA degree from Buenos Aires University- and a postgraduate 

specialization in management from IAE – Austral University. She is also professor 

at San Andres University (BA) and ADEN Business School.     

 

 

 

Name: James Haft                             Work phone number: +1 212 759-2888 

e-mail: james@palcapital.com Nationality: USA 

 

James Haft, M&A Advisor 

Based in NYC with extensive experience in LatAm, James  is a mentor at 

TechStars  (Nestio.com, Ordr.in and GoChime.com) & 

cofounded Condo.com, Houses.com, eSalon.com, GoChime.com, 

WallStreetVoice, and Broadway Asia Entertainment. James is the founder 

of PALcapital and the PALgenesis Seed Capital Fund and was Managing 

Director of Asian Investment Banking for Bear Stearns and of Latin 

American Equity Capital Markets for INGBarings.  

 

 

 

 

 

 

Name: Martín Aníbal Hazán                                                   Work phone number: 5411.5278.3248 

e-mail: martin.hazan@nexteperience.net           Nationality: Arg. 

 

Martin Hazan, Digital Advisor 

Martín has worked for MRM WW (IPG) as Latin America Regional Creative 

Director (2002/2009). He has participated as a Juror in many festivals, such  

as Cannes Lions, D&AD Awards, London Festival, Wave Festival, El Ojo de 

Iberoamérica, the AMAUTA Awards, Lápiz de Oro Awards, DIENTE Awards 

and the AMDIA Awards. Martin has a Degree in Communications from 

Buenos Aires University and is the Founder of Argentine Circuit of Direct 

Marketing Creative Executives.     
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APPENDIX 2 – SHAREHOLDER’S AGREEMENT 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CONVENIO DE ACCIONISTAS 
de CERTO S.A.  

 
ESTE CONVENIO DE ACCIONISTAS (el "Convenio") se celebra 
entre: 
 
(1) Los accionistas titulares de acciones ordinarias que se 
detallan en el Anexo A del presente Convenio, y que firman al pie 
del presente en prueba de conformidad (en adelante los 
“Accionistas Ordinarios”);  
 
(2) Los accionistas titulares de acciones preferidas clase A 
que se detallan en el Anexo B del presente Convenio, y que 
adhirieron al presente por carta separada (en adelante los 
“Accionistas Preferidos Clase A”);  
 
(3) Los accionistas titulares de acciones preferidas clase B 
que se detallan en el Anexo C del presente Convenio, y que firman 
al pie del presente en prueba de conformidad (en adelante los 
“Accionistas Preferidos Clase B”); 
 
(4) Los accionistas titulares de acciones preferidas clase C 
que se detallan en el Anexo D del presente Convenio, y que 
adhirieron al presente por carta separada (en adelante los 
“Accionistas Preferidos Clase C” y en conjunto con los Accionistas 
Ordinarios, los Accionistas Preferidos Clase A, y los Accionistas 
Preferidos Clase B, considerados conjuntamente como los 
“Accionistas” e individualmente como el “Accionista”); y 
 
(5) CERTO S.A., con domicilio en Treinta y Tres 1269/71, 
de la Ciudad de Montevideo, República Oriental del Uruguay (en 
adelante la “Sociedad” o “NXTP Labs”).   
 
Cada una de ellas (y sus sucesoras, continuadoras o adquirentes de 
conformidad con lo previsto en el presente), consideradas como 
una o la “Parte” y todas ellas en conjunto como las “Partes”. 
 

CONSIDERANDO: 
 
QUE los Accionistas representan el 100% (cien por ciento) del 
Capital Social Integrado de la Sociedad;  
 
QUE es voluntad de los Accionistas que este Convenio regule sus 
relaciones recíprocas, en tanto accionistas de la Sociedad, así como 
las relaciones de cada uno con la Sociedad. Tiene como objeto, 
asimismo, establecer derechos y obligaciones recíprocos 
vinculados a sus respectivas tenencias accionarias (directas o 
indirectas, presentes o futuras) y a los derechos y obligaciones que 
surgen de las mismas; 
 
QUE la SOCIEDAD se creó con el propósito de invertir en compañías 
en estadio temprano o emergentes a lo largo de Latino América, 
principalmente en las industrias de internet, media, mobile, y 
tecnología; sin perjuicio de lo anterior, NXTP LABS no podrá 
invertir en empresas o proyectos cuyas actividades se encuentren 
incluidas en las prácticas prohibidas que se enumeran en el Anexo 
E y/o en las jurisdicciones que se detallan en el mismo Anexo (el 
“Objetivo de NXTP LAPS”); 
 
QUE NXTP LABS tiene la intención de realizar inversiones 
minoritarias en las empresas en las que invierta (las "Sociedades 
Incubadas”); sin perjuicio de ello, también podrá invertir en las 
Sociedades Incubadas mediante préstamos convertibles en 
acciones y/o otros instrumentos similares. 
 
LAS PARTES, POR ELLO, en consideración de las obligaciones y 

SHAREHOLDER’S AGREEMENT 
CERTO S.A.  

 
THIS SHAREHOLDER’S AGREEMENT (the “Agreement”) is entered into 
between: 
 

(1) The registered shareholders who own the ordinary shares listed in 
Appendix A of this Agreement, and who sign the present agreement as 
proof of acceptance (hereinafter the “Ordinary Shareholders”);  
 
 

(2) The registered shareholders who own Class A preferred shares listed in 
Appendix  B herein, and who agreed with this agreement by separate letter 
(hereinafter the “Class A Preferred Shareholders”);  
 
 

(3) The registered shareholders who own Class B preferred shares listed in 
Appendix C herein, and who sign this agreement as proof of acceptance 
(hereinafter the “Class B Preferred Shareholders”); 
 
 

(4) The registered shareholders who own Class C preferred shares listed in 
Appendix D of this Agreement, and who adhered to the present agreement 
by separate letter (hereinafter the “Class C Preferred Shareholders” and 
jointly with the Ordinary Shareholders, Class A Preferred Shareholders and 
Class B Preferred Shareholders are considered jointly as the “Shareholders” 
and individually as the “Shareholder”); and 
 
 

(5) CERTO S.A., with legal domicile in Treinta y Tres 1269/71, of the City of 
Montevideo, Republic of Uruguay (hereinafter the “Company” or “NXTP 
Labs”).   
 
Each of these companies (and their successors, surviving or acquiring 
companies in accordance with the stipulations foreseen herein), are 
deemed as one or the “Party” and all of them jointly as the "Parties". 
 

WHEREAS: 
 
THAT the Shareholders represent 100 % (One hundred per cent) of the 
Paid-up Share Capital of the Company;  
 
THAT is the will of the Shareholders that this Agreement shall govern their 
reciprocal relations, in their capacity as shareholders of the Company, as 
well as the relations of each shareholder with the Company. Additionally, 
the purpose of this Agreement is to establish reciprocal rights and 
obligations related to their respective shareholdings (direct or indirect, 
current or future) and to the rights and obligations arising from such 
shareholdings; 
 
THAT the COMPANY has been constituted with the objective of investing in 
start-up or emerging companies across Latin America, mainly in the 
Internet, media, mobile and technology businesses; notwithstanding, NXTP 
LABS shall not be able to invest in companies or projects whose activities 
are included in the forbidden practices listed in the Appendix E and/or 
jurisdictions listed in the same Appendix (the “NXTP LABS Objective”); 
 
 
 
THAT NXTP LABS shall intend to make minor investments in the 
companies in which it shall invest (the “Incubated Companies”); 
nevertheless, it also shall be able to invest in the Incubated Companies 
through convertible loans stock and/or other similar instruments. 
 
 
HENCE THE PARTIES, in consideration of the mutual obligations and 



compromisos mutuos contenidos en el presente, acuerdan lo 
siguiente: 

 
Artículo I 

DEFINICIONES 
 
Tal como se utiliza en este Convenio, los siguientes términos 
tendrán, a menos que el contexto requiera lo contrario, los 
significados establecidos en este Artículo I. Dichos términos se 
entenderán referidos al singular, al plural, al masculino, al 
femenino o neutro, según lo requiera el contexto. 
 
"Acciones” significa las acciones de la Sociedad que sumadas 
representan la totalidad del Capital Accionario o Capital Social 
Integrado de la Sociedad y cuyo detalle se indica en el Anexo 1.  
 
"Acciones Preferidas” significa el capital social integrado 
correspondiente a las Acciones Preferidas Clase A, las Acciones 
Preferidas Clase B, y las Acciones Preferidas Clase C.  
 
"Accionistas” significa, a la fecha del presente, las personas 
detalladas en los Anexos A, B, C, y D, del presente CONVENIO y, en 
el futuro, cualquier persona física o jurídica que se agregue a los 
Accionistas o sustituya a alguno de ellos mediante la adquisición de 
la propiedad de parte del Capital Accionario de la Sociedad por 
título y modo legítimos según las disposiciones de la ley y de este 
Convenio. 
 
“Acuerdo de Management” significa el Management Agreement 
suscripto entre la Sociedad y Nibeluz con fecha 15 de julio de 2013, 
el que se adjunta al presente como Anexo F. 
 
“Acuerdo de Suscripción” significa los documentos titulados 
como Subscription Agreement que cada uno de los Accionistas, en 
forma individual, suscribió o suscribirá con la Sociedad en el marco 
de su respectiva Ronda de Inversión. 
 
“Afiliada”. Se entenderá como Afiliada a toda persona que, directa 
o indirectamente, sea controlante, controlada o sujeta al control 
común de un accionista de la Sociedad. A estos efectos, el término 
“control” significa la facultad de dirigir, directa o indirectamente, la 
gestión de la empresa, como consecuencia del ejercicio por parte de 
la persona controlante del derecho de voto, del ejercicio de un 
derecho de carácter contractual o por cualquier otro medio. La 
Afiliada de una Afiliada se considera asimismo una Afiliada de ésta. 
 
"Capital Accionario" o “Capital Social Integrado” significan, en 
cualquier momento, el capital suscripto e integrado de la Sociedad.  
 
“Capital Invertido” significa los aportes en dinero o en especie que 
los Accionistas hayan efectivamente realizado a la Sociedad.   
 
“Comité Asesor” significa el órgano extra-estatutario con 
funciones deliberativas, consultivas y de asesoramiento creado 
por este Convenio de Accionistas y que se regirá por las 
disposiciones del Artículo 4.4. siguiente y demás aplicables de 
este Convenio.  
 
"Convenio" significa este Convenio de Accionistas, tal como se 
celebra originariamente en esta fecha y con las modificaciones que 
puedan acordarse con posterioridad por la voluntad de todas las 
partes expresada por escrito.  
 
"Directores" significa los directores de la Sociedad designados 
según las disposiciones de este Convenio. 
 

commitments contained herein, agree to the following: 
 

 
Article I 

DEFINITIONS 
 
As used in this Agreement, unless the context otherwise requires, the 
following terms shall have the meanings established in Article I. These 
terms shall be deemed to refer to the singular, plural, masculine, feminine 
or neutral, as required by the context.  
 
 
“Shares” shall mean the shares of the Company which jointly represent the 
aggregate amount of the Capital Stock or Paid-up Share Capital of the 
Company, the details of which are indicated in Appendix 1.  
 
“Preferred Shares” shall mean the paid-up share capital corresponding to 
the Class A Preferred Shares, the Class B Preferred Shares and the Class C 
Preferred Shares.  
 
“Shareholders” shall mean, at the date of the present agreement, the 
persons listed in the Appendices A, B, C and D, of this AGREEMENT and, in 
the future, any individual or legal entity added to the Shareholders or 
substituting any of them by means of the acquisition of the Capital Stock of 
the Company per legitimate title and manner, in accordance with the 
provisions of the Act and of this Agreement. 
 
 
“Management Agreement” shall mean the Management Agreement 
subscribed between the Company and Nibeluz on the day 15 of July of 
2013, which is attached herein as Appendix F. 
 
“Subscription Agreement” shall mean the documents known as 
Subscription Agreement that every Shareholder, individually, subscribed or 
shall subscribe with the Company within his/her corresponding 
Investment Round. 
 
“Subsidiary” shall be understood as Subsidiary any person that, directly or 
indirectly, is the controlling, or is controlled or is subject to the common 
control of one shareholder of the Company. For that purpose, the term 
“control” shall mean the capacity of conducting, directly or indirectly, the 
management of the company, as consequence of the exercise of the voting 
right by the controlling person, the exercise of a right to a contractual 
nature or by any other means. The Subsidiary of a Subsidiary is also 
considered a Subsidiary of the first one. 
 
“Capital Stock” or “Paid-up Share Capital” shall mean, at any time, the 
subscribed or paid-up capital of the Company.  
 
“Invested Capital” shall mean the contributions in money or in kind that 
the Shareholders have effectively made to the Company.   
 
“Advisory Committee” shall mean the extra-statutory body with 
deliberative, consulting and advising functions created by this 
Shareholders’ Agreement and which shall be ruled by the provisions of 
Article 4.4 below and by all other applicable articles herein.  
 
 
“Agreement” shall mean this Shareholders’ Agreement, as originally 
entered into on this date and with the modifications which shall be agreed 
subsequently due to the will of all the parties, expressed in writing.  
 
 
“Directors” shall mean the directors of the Company appointed in 
accordance with the provisions herein. 
 



"Dólar" o “US$” significan la moneda de curso legal en los Estados 
Unidos de América. 
 
“Flujo Neto de Efectivo Disponible” significa el dinero en efectivo 
recibido por la Sociedad como consecuencia de la venta de los 
activos de la misma, el cobro de dividendos u otro tipo de 
inversiones y distribuciones, o cualquier otro ingreso generado por 
las actividades de inversión de la Sociedad luego de deducir la 
totalidad de los gastos de la Sociedad (incluyendo impuestos, 
gastos operativos y management fees) y las sumas de dinero que el 
Directorio y/o Nibeluz hubieren recomendado prudentemente 
reservar a efectos de responder a futuros gastos y/o contingencias 
de la Sociedad.   
 
“FOMIN/BID” significa el Banco Interamericano de Desarrollo, en 
su calidad de administrador del Fondo Multilateral de 
Inversiones en virtud del Convenio Constitutivo del Fondo 
Multilateral de Inversiones II y del Convenio de Administración 
del Fondo Multilateral de Inversiones II, suscritos el 9 de abril de 
2005. 
 
“Ley de Sociedades Comerciales”: significa la ley 16.060 de la 
República Oriental del Uruguay, sus concordantes y modificativas. 
 
“Mayoría Simple” significa el 50,01% (cincuenta coma cero un por 
ciento). 
 
“Nibeluz” significa Nibeluz S.A., una sociedad anónima constituida 
de acuerdo a la legislación de la República Oriental del Uruguay, 
quien se desempeña como Manager o Administrador de la Sociedad 
en virtud del Acuerdo de Management. 
 
“Período de Inversión”. Los aportes de capital que hubiere 
recibido la Sociedad, deberán ser invertidos en un plazo de 10 
(diez) años contados a partir del 31 de diciembre de 2013, plazo 
que podrá ser renovado por 1 (un) año hasta un máximo de cuatro 
renovaciones, a propuesta del Directorio o de Nibeluz, y con la 
conformidad de la mayoría simple del capital social integrado 
correspondiente a las Acciones Preferidas Clase B.  
 
“Persona” significa cualquier asociación, sociedad civil, sociedad 
de hecho o irregular, sociedad comercial de cualquier tipo, joint 
venture, trust, entidad gubernamental, cooperativa, persona física o 
cualquier otra entidad, así como los sucesores y cesionarios de 
dichas Personas según lo requiera el contexto. 
 
“Personas Clave” se considerará a las siguientes personas como 
Personas Clave de la Sociedad: Ariel Arrieta, Gonzalo Costa, Marta 
Cruz y Francisco Coronel. 
 
“Persona Vinculada”. Se entenderá como Persona Vinculada a los 
cónyuges, ascendientes, y descendientes en línea recta y los 
colaterales (hasta el cuarto grado de consanguinidad y segundo de 
afinidad) de (i) los accionistas, (ii) los directores, gerentes o 
ejecutivos de la sociedad, (iii) los accionistas, directores gerentes o 
ejecutivos de las Afiliadas o Sociedades Vinculadas de la Sociedad. 
 
“Ronda de Inversión” significa la ronda de inversión denominada 
como SERIE B y C, por medio de la cual la Sociedad pretender 
obtener inversiones por un total de US$ 30.000.000 (treinta 
millones de dólares estadounidenses), mediante la emisión de 
acciones preferidas clase B y clase C.  
 
"Transferencia" significa la cesión, venta, usufructo o cambio de 
propiedad de cualquier tipo o de los derechos de voto u otros 
derechos, ya sea en forma directa o indirecta o de pleno derecho.  

“Dollar" or "USD" shall mean the lawful currency of the United States of 
America. 
 
“Net Flow of Available Cash” shall mean the money in cash received by 
the Company as a consequence of the sale of assets, the collection of 
dividends or any other type of investments and distributions, or any other 
income generated by the investment activities of the Company after 
deducting all the expenses of the Company (including taxes, operating 
expenses and management fees) and the sums of money that the Board of 
Directors and/or Nibeluz had cautiously recommended to reserve to be 
able to meet future expenses and/or contingencies of the Company.    
 
 
 
“FOMIN/IDB” shall mean the Interamerican Development Bank, as the 
manager of the Multilateral Investment Fund by virtue of the Articles of 
Agreement of the Multilateral Investment Bank II and the Management 
Agreement of the Multilateral Investment Fund II, signed on April 9, 
2005. 
 
 
“Companies Act”: shall mean the Act 16060 of the Republic of Uruguay, its 
concordant regulations and amendments. 
 
“Simple Majority” shall mean 50.01 % (fifty point zero one per cent). 
 
 
“Nibeluz” shall mean Nibeluz S.A., a limited company incorporated in 
accordance with the legislation of the Republic of Uruguay, which is the 
Manager or Administrator of the Company by virtue of the Management 
Agreement. 
 
“Investment Period”. The capital contributions received by the Company 
shall be invested in a 10 (ten) year term as of December 31 2013, a period 
that may be renewed for 1 (one) year up to a maximum of four renewals, on 
the motion of the Board of Directors or of Nibeluz, and pursuant to the 
simple majority of the share capital of Class B Preferred shares.  
 
 
 
“Person” shall mean any association, civil partnership, de facto or irregular 
business corporation, any type of commercial company, joint venture, trust, 
government entity, corporate entity, natural person or any other entity, as 
well as successors and assignees of such Persons as required by the context. 
 
 
“Key Persons”. The following persons shall be deemed as Key Persons of 
the Company:  Ariel Arrieta, Gonzalo Costa, Marta Cruz and Francisco 
Coronel. 
 
“Related Person”. Related Person shall be the spouses, ascendant relatives 
and direct descendant relatives and the collateral relatives (up to the fourth 
degree of consanguinity and second degree of affinity) of (i) the 
shareholders, (ii) the directors, managers or officers of the Company, (iii) 
the shareholders, managing directors or officers of the Subsidiaries or 
Affiliates of the Company. 
 
“Investment Round”  shall mean the investment round known as SERIES B 
and C  by which the Company intends to obtain shares for an aggregate 
amount of USD 30,000,000 (United States Dollars Thirty million) by means 
of the issuance of Class B and Class C  preferred shares.  
 
 
“Transfer” shall mean any type of cession, sale, right to enjoyment or 
change of ownership or of the voting rights or other rights, either directly 
or indirectly or ipso jure.  



 
“Valores Negociables” se entenderá por valores negociables 
cualesquiera títulos transferibles incluyendo acciones, opciones a la 
compra y venta de acciones, bonos, y, en general, todo título de 
crédito o inversión. 

 
Artículo II 
ACCIONES 

 
2.1. Las Acciones han sido inicialmente suscriptas e 
integradas por los Accionistas y son de su exclusiva propiedad. Las 
Partes entienden y aceptan, sin embargo, que en virtud de la 
operación de ciertas cláusulas de este Convenio, la Transferencia de 
las Acciones estará sujeta y limitada a las disposiciones de este 
Convenio.  
 
2.2. El Capital Social Integrado de la Sociedad, a la fecha de 
celebración del presente Convenio, asciende a la suma de $ 
91.675.000 (pesos uruguayos noventa y un millones seiscientos 
setenta y cinco mil), representado por 91.675.000 (noventa y un 
millones seiscientas setenta y cinco mil) acciones ordinarias, las 
que, conforme surge del acta de asamblea que se adjunta al 
presente como Anexo I, y una vez que la reforma de estatutos allí 
resuelta sea aprobada por la Auditoría Interna de la Nación, 
inscripta en el Registro de Comercio, y publicada en el Diario Oficial 
y otro diario, serán divididas de la siguiente manera, y con las 
siguientes características: 
 

(i) 1.900.000 (un millón novecientas mil) acciones 
ordinarias, nominativas, endosables, de valor 
nominal $ 1 por acción, y con derecho a un voto 
por acción; 

(ii) 45.600.000 (cuarenta y cinco millones 
seiscientas mil) acciones preferidas clase A, 
nominativas, endosables, de valor nominal $ 1 
por acción, y sin derecho a voto; con excepción 
de los casos en los que la Ley de Sociedades 
Comerciales otorga derecho a voto y aquellas 
decisiones que de conformidad con lo expuesto 
en el presente Convenio requieran la 
conformidad de la mayoría simple del capital 
social integrado correspondiente a las Acciones 
Preferidas Clase A; 

(iii) 38.000.000 (treinta y ocho millones) acciones 
preferidas clase B, nominativas, endosables, de 
valor nominal $ 1 por acción, y con derecho a un 
voto por acción;  

(iv) 6.175.000 (seis millones ciento setenta y cinco 
mil) acciones preferidas clase C, nominativas, 
endosables, de valor nominal $ 1 por acción, y 
sin derecho a voto; con excepción de los casos 
en los que la Ley de Sociedades Comerciales 
otorga derecho a voto y aquellas decisiones que 
de conformidad con lo expuesto en el presente 
Convenio requieran la conformidad de la 
mayoría simple del capital social integrado 
correspondiente a las Acciones Preferidas Clase 
C; 

 
2.3. Las Acciones Ordinarias tendrán derecho a percibir un 
dividendo fijo, igual, y acumulado, al dividendo que le corresponda 
según su participación accionaria, a prorrata de las participaciones 
correspondientes al Capital Social Integrado, y el reembolso del 
valor nominal con una prima del 100% (cien por ciento) sobre su 
participación accionaria en caso de liquidación, subordinada a la 
preferencia prevista para las Acciones Preferidas en caso de 

 
“Commercial Papers” shall be understood as any transferable securities 
including shares, call options or put options, bonds and, in general, every 
credit or investment security. 

 
 

Article II 
SHARES 

 
2.1. The Shares have been initially subscribed by the Shareholders 
and they belong exclusively to them.  The Parties shall understand and 
accept, however, that by virtue of the operation of certain sections of this 
Agreement, the Transfer of Shares shall be subject and limited to the 
provisions of this Agreement.  
 
 
2.2. The Paid-up Share Capital of the Company, at the time of signing 
the present Agreement, amounts to $ 91,675,000 (Uruguayan Pesos Ninety 
one million Six Hundred and Seventy-five Thousand)  represented by 
91,675,000 (Ninety one million Six Hundred and Seventy-five Thousand) 
ordinary which, pursuant to what arises from the Shareholders' Meeting 
minutes attached herein as Appendix I, and once the amendment of the by-
laws resolved in such meeting shall be approved by the National Internal 
Audit, registered at the Commercial Registry and published by the Official 
Newspaper and another newspaper, shall be divided in the following 
manner and with the following characteristics: 
 
 

(i)          1,900,000 (One million and nine hundred thousand) 
ordinary, registered, endorsable shares with a nominal value 
of $ 1 per share, and with one voting right per share; 

 
(ii)          45,600,000 (Six million One hundred and seventy-five 

thousand ) Class A preferred, registered, endorsable shares, 
with a face value of $ 1 per share, and with no voting right; 
with exception to those cases in which the Companies Act 
grants a voting right and those decisions which pursuant to 
what has been established herein, shall require the approval 
of the simple majority of the Paid-up share capital 
corresponding to Class A Preferred shares; 

 
 
 

(iii)           38,000,000 (Thirty-eight millions) Class B preferred, 
registered, endorsable shares with a nominal value of $ 1 per 
share, and with one voting right per share;  

 
(iv)          6,175,000 (Six million One hundred and seventy-five 

thousand ) Class C preferred, registered, endorsable shares, 
with a face value of $ 1 per share, and with no voting right; 
with exception to those cases in which the Companies Act 
grants a voting right and those decisions which pursuant to 
what has been established herein, shall require the approval 
of the simple majority of the Paid-up share capital 
corresponding to Class C Preferred shares; 

 
 
 
 
2.3. The Ordinary Shares shall have the right to receive a fixed 
dividend, equal and accumulative to the dividend at which they are entitled 
in accordance to their shareholding, on a pro-rata basis of the 
shareholdings corresponding  to the Paid-up Share Capital and the 
reimbursement of the face value with a 100% (One hundred per cent) 
share premium  on their shareholding in case of the winding-up of the 
Company, subordinated to the preference foreseen for the Preferred Shares 



liquidación de la Sociedad.  
 
2.4. La preferencia de las Acciones Preferidas Clase A consiste 
en el derecho a percibir un dividendo fijo, igual, y acumulado, al 
dividendo que le corresponda según su participación accionaria, a 
prorrata de las participaciones correspondientes al Capital Social 
Integrado, y el reembolso del valor nominal con una prima del 
100% (cien por ciento) sobre su participación accionaria en caso de 
liquidación (art. 323 num. 1 y 3  Ley de Sociedades Comerciales), a 
prorrata de las participaciones correspondientes a las Acciones 
Preferidas. 
 
2.5. La preferencia de las Acciones Preferidas Clase B consiste 
en la prioridad, a prorrata de las tenencias accionarias 
correspondiente a las Acciones Preferidas, en el reembolso del 
valor nominal de las mismas, excluyendo la prima de emisión, en 
caso que se liquide la Sociedad, de conformidad con lo expuesto en 
el art. 323 num. 3 y 4, de la Ley de Sociedades Comerciales; 
asimismo, tendrán prioridad en la designación de un director 
titular y su suplente. 
 
2.6. La preferencia de las Acciones Preferidas Clase C consiste 
en la prioridad, a prorrata de las tenencias accionarias 
correspondiente a las Acciones Preferidas, en el reembolso del 
valor nominal de las mismas, excluyendo la prima de emisión, en 
caso que se liquide la Sociedad, de conformidad con lo expuesto en 
el art. 323 num. 3 y 4, de la Ley de Sociedades Comerciales. 
 
 
2.7. Las PARTES acuerdan que: 
 

(i) todo aquel accionista que hubiere realizado 
aportes, en su conjunto, a la SOCIEDAD por un 
valor inferior a US$ 1.000.000 (un millón de 
dólares estadounidenses), sólo tendrá derecho a 
recibir Acciones Preferidas Clase C;  

 
(ii) todo aquel accionista que hubiere realizado 

aportes, en su conjunto, a la SOCIEDAD por un 
valor igual o superior a US$ 1.000.000 (un 
millón de dólares estadounidenses), sólo tendrá 
derecho a recibir Acciones Preferidas Clase B; y 

 
(iii) cualquier nuevo accionista que se incorpore con 

posterioridad a la celebración del presente 
Convenio, y como consecuencia de la 
celebración de un Acuerdo de Suscripción en el 
marco de la respectiva Ronda de Inversión, 
deberá aportar en forma adicional al capital que 
aporte, una prima de emisión equivalente a un 
6% (seis por ciento) anual calculada sobre el 
capital que dicho inversor aporte y desde la 
fecha de celebración del primer cierre de la 
Ronda de Inversión, así como realizar los 
aportes proporcionales que resulten necesarios 
a efectos de equiparar el Management Fee y las 
expensas pre operativas que se le hubieren 
abonado al Manager, conforme las disposiciones 
del Acuerdo de Management, y de conformidad 
con el ejemplo que se adjunta al presente como 
ANEXO G.     

 
2.8. Los Accionistas expresamente acuerdan que, al sólo y único 
efecto de determinar el cálculo de la participación accionaria de 
cada uno de los Accionistas en el Capital Social Integrado de la 
Sociedad, será de aplicación la siguiente fórmula (la “Fórmula”): 

in case of the winding-up of the Company.  
 
2.4. The preference of the Class A Preferred Shares consists in the 
right to receive a fixed dividend, equal and accumulative to the dividend at 
which they are entitled in accordance to their shareholding, on a pro-rata 
basis of the shareholdings corresponding to the Paid-up Share Capital and 
the reimbursement of the face value with a 100% (One hundred per cent) 
share premium on their shareholding in case of the winding-up of the 
Company (Article 323, subsection 1 and 3 of the Companies Act), on a pro-
rata basis of the shareholdings corresponding to the Preferred Shares. 
 
 
2.5. The preference of Class B Preferred Shares lies on the priority, on 
a pro-rata basis of the shareholdings corresponding to the Preferred 
Shares, the reimbursement of the face value of the shares, excluding the 
share premium, in case of the winding-up of the Company, in accordance 
with Article 323, subsection 3 and 4, of the Companies Act; also, they shall 
have the priority on the appointment of an acting director and the 
corresponding alternate director. 
 
 
2.6. The preference of Class C Preferred Shares lies on the priority, on 
a pro-rata basis of the shareholdings corresponding to the Preferred 
Shares, the reimbursement of the face value of the shares, excluding the 
share premium, in case of the winding-up of the Company, in accordance 
with Article 323, subsection 3 and 4 of the Companies Act. 
 
 
 
2.7. The PARTIES agree on: 
 

(i) Any shareholder who had made contributions, in 
aggregate, to the COMPANY for an amount less than USD 
1,000, 000 (United States Dollars One million) shall have 
the right to receive only Class C Preferred Shares;   

 
 

(ii) Any shareholder who had made contributions, in 
aggregate, to the COMPANY for an amount equal or 
higher than USD 1,000, 000 (United States Dollars One 
million) shall have the right to receive Class B Preferred 
Shares; and 

 
(iii) Any new shareholder who shall become incorporated 

subsequent to the signing of the present Agreement, and 
as a consequence of the signing of a Subscription 
Agreement within the corresponding Investment Round, 
shall additionally contribute to the contribution already  
made, with a share premium equal to an annual 6% (Six 
per cent) calculated on the capital that such investor 
contributes and from  the date of the formalization of the 
first closing of the Investment Round, as well as to make 
the proportional contributions deemed necessary with 
the purpose of levelling the Management Fee and the pre-
operating expenses paid to the manager, pursuant to the 
provisions of the Management Agreement and in 
accordance with the example attached herein as 
APPENDIX G.     

 
 
 
 
2.8. The Shareholders explicitly agree that, solely to determine the 
calculation of the shareholding for each Shareholder in the Paid-up Share 
Capital of the Company, the following formula (the “Formula”) shall be 
applied:  Shareholder’s holding percentage = The capital contributions 



Porcentaje de Participación del Accionista = Los aportes de capital 
efectivamente realizados en dólares estadounidenses por el 
Accionista X 100 / La totalidad de los aportes efectivamente 
recibidos por la Sociedad en dólares estadounidenses (incluyendo 
los aportes en especie reconocidos durante la ronda de inversión 
correspondiente a la Serie A). La aplicación de la Fórmula arrojará 
el alcance de la participación de cada uno de los Accionistas en el 
Capital Social Integrado de la Sociedad, y por ende permitirá definir 
los derechos económicos y/o políticos que conlleva dicha 
participación, de acuerdo a las características particulares de cada 
clase y serie de acciones.  
  
2.9. Las Partes acuerdan que, en caso que los Accionistas suscriban 
nuevas acciones de la Sociedad, de cualquier clase o serie, 
comprometiéndose en el acto de suscripción a integrarlas en forma 
escalonada conforme un cronograma de integración acordado con 
la Sociedad, al momento de la suscripción inicial de acciones por 
parte del Accionista se establecerá el tipo de cambio aplicable a 
dicho momento, el que aplicará a las restantes suscripciones de 
acciones acordadas con la Sociedad conforme el cronograma de 
suscripción e integración (el “Tipo de Cambio”). En el eventual caso 
que  existiese una diferencia entre el Tipo de Cambio, y el tipo de 
cambio aplicable al momento de la realización de las restantes 
suscripciones e integraciones de acciones, conforme el cronograma 
acordado con la Sociedad, dicha diferencia se ajustará mediante la 
aplicación de una prima de emisión.  
 

Artículo III 
LA SOCIEDAD - ESTATUTOS 

 
3.1. La Sociedad es una sociedad anónima constituida el 6 de 
mayo de 2011, cuyos estatutos fueron aprobados por la  Auditoría 
Interna de la Nación, con fecha 19/07/2011, bajo el Nº 10971.   
 
3.2. Con excepción de la reforma pendiente de inscripción 
conforme surge del Anexo H, los Estatutos de la Sociedad no serán 
reformados por los Accionistas como consecuencia de la 
celebración del presente Convenio, salvo que la mayoría simple del 
Capital Social Integrado correspondiente a las Acciones Ordinarias 
y la mayoría simple del Capital Social Integrado correspondiente a 
las Acciones Preferidas Clase B así lo resolviesen de común acuerdo 
en una asamblea general de accionistas. 
 
3.3. Sin perjuicio de lo expuesto en la cláusula 3.2. anterior, las 
PARTES acuerdan votar favorablemente cualquier reforma de los 
estatutos cuya finalidad sea modificar los porcentajes y montos de 
las diferentes clase de acciones detallados en la cláusula 2.2. 
anterior, como consecuencia de suscripciones adicionales de 
acciones en el marco de un Acuerdo de Suscripción relacionado con 
la Ronda de Inversión.  
 

Artículo IV 
DIRECCIÓN, GOBIERNO Y ADMINISTRACIÓN DE LA SOCIEDAD 

 
4.1. Parte General 
 
La dirección, el gobierno y la administración de la Sociedad serán 
llevados adelante por la Asamblea de Accionistas y el Directorio de 
la Sociedad, de acuerdo con lo definido en este Convenio. 
 
 
Existirá además un Comité Asesor -sin funciones ejecutivas o 
resolutivas- cuyos cometidos se definen más adelante en este 
Convenio. 
 
 

effectively made in United States dollars by the Shareholders X 100 / The 
aggregate amount of the contributions effectively received by the Company 
in United States dollars (including the contributions in kind recognized 
during the investment round corresponding to Series A). The application of 
the Formula shall result in the scope of the shareholding of each 
Shareholder in the Paid-up Share Capital of the Company, and therefore it 
shall be possible to define the economic and/or political rights that are 
involved in such shareholding, in accordance with the specific 
characteristics of each class and series of the shares.  
  
 
 
2.9. The Parties agree that, in the case that the Shareholders subscribe new 
shares of the Company, of any class or series, and committing in the act of 
the subscription to integrate the shares over time pursuant to the schedule 
of integration agreed with the Company, at the moment of the initial 
subscription of shares by the Shareholder the applicable exchange rate  
shall be established at such moment, and such exchange rate shall be 
applied to the remaining subscriptions of shares agreed with the Company 
in accordance with the schedule of subscription and integration (the 
“Exchange Rate”). In case there is a difference between the Exchange Rate 
and the applicable exchange rate at the moment of the realization of the 
remaining subscription and integration of shares, in accordance with the 
schedule agreed with the Company, such difference shall be adjusted 
through the application of a share premium.  
 
 

Article III 
THE COMPANY - BYLAWS 

 
3.1. The Company is a limited company incorporated on May 6 2011, 
whose by-laws were approved by the National Internal Audit on July 19, 
2011, under N° 10971.   
 
3.2. With the exception of an amendment pending of subscription 
pursuant to the Appendix H, the By-laws of the Company shall not be 
amended by the Shareholders as a consequence of the signing of this 
Agreement, except when the simple majority of the Paid-up Share Capital 
corresponding to the Ordinary Shares and the simple majority of the Paid-
up Share Capital corresponding to the Class B Preferred Shares so shall 
decide in joint agreement at the Shareholders’ Annual General Meeting. 
 
 
3.3. Without detriment of what is stated in Section 3.2. above, the 
PARTIES agree to vote favourably any amendment to the by-laws whose 
purpose shall be to modify the percentages and amounts of the different 
share classes detailed in Section 2.2., above, as a consequence of additional 
subscriptions of shares within the Subscription Agreement related to the 
Investment Round.  
 
 

Article IV 
MANAGEMENT, GOVERNANCE AND ADMINISTRATION OF THE 

COMPANY 
4.1. General 
 
The management, governance and administration of the Company shall be 
conducted by the Shareholders’ Annual General Meeting and the Board of 
Directors of the Company, in accordance with what has been established in 
this Agreement. 
 
There shall be an Advisory Committee –with non executive or operating 
functions- the performance of which shall be defined later in this 
Agreement. 
 
 



4.2.  Asambleas de Accionistas 
 
Las decisiones de la Asamblea de Accionistas (“Asamblea”)  serán 
obligatorias para todos los Accionistas, incluso los ausentes y los 
disidentes o en minoría, siempre que tales decisiones de la 
Asamblea sean adoptadas siguiendo las reglas de este Convenio y la 
Ley y deberán ser cumplidas y hechas cumplir por el Directorio. 
 
 
La Asamblea celebrará reuniones ordinarias o extraordinarias.  
 
4.2.1. Asambleas Ordinarias. Celebración y Competencias 
 
La Asamblea Ordinaria tendrá las competencias que le asigna la Ley 
de Sociedades Comerciales, esto es, considerar y resolver sobre los 
siguientes asuntos:  
 
(a) Balance general (estado de situación patrimonial y estado de 
resultados), proyecto de distribución de utilidades, memoria e 
informe del síndico o comisión fiscal –si hubiere- y toda otra 
medida relativa a la gestión de la sociedad que le competa resolver 
conforme a la ley, al estatuto o que sometan a su decisión el 
Directorio, y la comisión fiscal o el síndico –si hubiere-;  
 
(b) Designación o remoción del administrador, de los directores, de 
los síndicos o de los miembros de la comisión fiscal –si hubiere- y 
fijación de su retribución; todo lo anterior, de conformidad con las 
disposiciones del presente Convenio; y  
 
(c) Responsabilidades del administrador o de los directores, del 
síndico o de los miembros de la comisión fiscal –si hubiere-.  
 
La Asamblea Ordinaria de la Sociedad será celebrada una vez al 
año luego del cierre de cada año fiscal y dentro del término legal. 
 
4.2.2. Asambleas Extraordinarias. Celebración y 
Competencias 
 
La Asamblea Extraordinaria será competente para considerar y 
resolver cualquier otro tema relativo a la Sociedad que no sea 
competencia de la Asamblea Ordinaria, y de conformidad con las 
disposiciones establecidas en el art. 343 de la Ley de Sociedades 
Comerciales.  
 
Las Asambleas Extraordinarias tendrán lugar en cualquier 
momento considerado necesario o conveniente siguiendo una 
convocatoria realizada en forma.  
 
4.2.3. Convocatoria de Asambleas 
 
Las Asambleas podrán ser convocadas por el Presidente del 
Directorio o el Síndico o Comisión Fiscal –si existiera. Si los citados 
órganos omitieran hacerla, la convocatoria podrá efectuarse por 
cualquier Director o miembro de la Comisión Fiscal –si existiera- o 
por el órgano estatal de control o judicialmente. En estos dos 
últimos casos (convocatoria judicial o por el órgano estatal de 
control), será suficiente que la solicitud la realice el FOMIN/BID y/o 
un Accionista que represente al menos el 20% (veinte por ciento) 
del Capital Social Integrado de la Sociedad o más de un Accionista 
cuyas participaciones accionarías sumadas representen al menos el 
20% (veinte por ciento) del Capital Social Integrado de la Sociedad. 
 
La convocatoria se comunicará a los Accionistas según los datos 
de contacto constituidos en este Convenio con una anticipación 
mínima de 10 (diez) días hábiles y no mayor de 30 (treinta) días 
corridos. Contendrá la mención del carácter de la Asamblea, 

4.2.  Shareholders’ Meetings 
 
The decisions approved at the Shareholders' Meeting ("Meeting") shall be 
mandatory for all the Shareholders, even for absent and dissident or 
minority shareholders, provided that such decisions made by the Meeting 
shall be adopted taking into consideration the regulations of this 
Agreement and the Act, and such shall be observed and enforced by the 
Board of Directors. 
 
The Meeting shall hold ordinary and extraordinary meetings.  
 
4.2.1. Ordinary Meetings. Holding of the Meetings and Purviews. 
 
The Ordinary Meeting shall have the corresponding purviews assigned by 
the Companies Act, that is, to consider and resolve on the following matters:  
 
 
(a) Balance Sheet (Changes in Equity Statement and Income Statement), 
project of the profit distribution, annual report and trustee’s or tax 
commission’s report –if any- and any other measure corresponding to the 
management of the company pursuant to the Act, by-laws or that submit to 
the decision of the Board of Directors and the tax commission or the trustee 
–if any-;  
 
(b) Appointment or removal of the manager, directors, trustees or the 
members of the tax commission –if any- and determination of their fees; all 
of the above, in accordance with the provisions of the present Agreement; 
and  
 
(c) Responsibilities of the manager or the directors, of the trustee or the 
members of the tax commission -if any-.  
 
The Ordinary Meeting of the Company shall be held once a year after the 
closing of each fiscal year and within the legal stipulated term. 
 
4.2.2. Extraordinary Meetings.  Holding of the Meetings and 
Purviews. 
 
The Extraordinary Meeting shall have the authority to consider and resolve 
any other matter relative to the Company, outside the purview of the 
Ordinary Meeting and in accordance with the provisions set forth in Article 
343 of the Companies Act.  
 
 
The Extraordinary Meetings shall take place at any time deemed 
necessary or convenient following a proper convening.  
 
 
4.2.3. Convening the Meetings 
 
The Meetings shall be convened by the President of the Board of Directors 
or by the Trustee or by the Tax Commission –if any-. If the above mentioned 
bodies had not convened the meetings, the calling can be made by any 
Director or member of the Tax Commission –if any- or by the national 
controlling agency or by a court.  In these last two cases (by judicial 
summoning or by a national supervising agency) it shall be sufficient that 
the request is made by FOMIN/IDB and/or a Shareholder representing at 
least 20% (Twenty per cent) of the Paid-up Share Capital of the Company 
or by more than one Shareholder whose shareholdings jointly represent at 
least 20% (Twenty per cent) of the Paid-up Share Capital of the Company. 
 
 
The convening shall be notified to the Shareholders pursuant to the 
contact information stated in this Agreement with a minimum 
anticipation of 10 (Ten) working days and not over 30 (Thirty) 
consecutive days. It shall contain an indication of the nature of the 



fecha, lugar, hora de la reunión y orden del día. La Asamblea 
podrá reunirse en segunda o ulterior convocatoria -por falta de 
quórum- con intervalos de una hora entre cada una si así se 
hubiere establecido en la convocatoria.   
 
Podrá citarse a más de una Asamblea mediante la misma 
convocatoria o incluso citarse según un cronograma de 
reuniones, siempre que se incluyan para cada una de ellas la 
información mencionada en el párrafo anterior. 
 
A efectos de este Convenio serán válidas –sin perjuicio de otras 
que la ley reconozca como tales- las convocatorias realizadas:  
 
(a) por fax, siempre que éste sea retornado al remitente con la 
firma del receptor;  
 
(b) por correo electrónico, siempre que éste sea respondido por 
el receptor acusando su recibo en forma no automática;  
 
(c) por telegrama colacionado; o  
 
(d) con intervención notarial. 
 
4.2.4. Quórum y mayorías 
 
Para sesionar válidamente, las Asambleas deberán constituirse con 
el quórum de asistencia mínimo establecido en la Ley de 
Sociedades Comerciales para primera, segunda o ulterior 
convocatoria; sin perjuicio de que en aquellas decisiones en las que 
se requieran mayorías especiales o agravadas, conforme las 
disposiciones del presente Convenio, será necesario un quórum o 
votación mayor.  
 
En cualquier reunión, y para todos los temas en los que no se 
requiera una mayoría especial o agravada, la Asamblea adoptará 
decisión por mayoría simple de votos presentes.   
 
4.2.5. Quórum y Mayorías Especiales o Agravadas 
 
Además de otras que estén mencionadas en otras secciones de este 
Convenio, las decisiones que se detallan a continuación serán 
competencia exclusiva de la Asamblea y deberán ser adoptadas con 
el quórum y mayorías especiales que continuación se detallan.  
 
(i) Terminación anticipada con causa del Acuerdo de Management 
celebrado con Nibeluz.  
 
La mayoría simple de las acciones con derecho a voto de la 
Sociedad, excluyendo aquellas acciones que pertenezcan a 
Personas Vinculadas con Nibeluz, podrán poner fin al Acuerdo de 
Management, conforme lo expuesto en el Acuerdo de Management, 
únicamente bajo los siguientes supuestos: 
 

(a) fraude, mala fe, condena criminal, dolo o 
negligencia grave por parte de Nibeluz;    

(b) la muerte de Ariel Arrieta y de Gonzalo 
Costa; 

(c) en caso que Ariel Arrieta y Gonzalo Costa 
renuncien, ambos, como miembros del 
directorio de Nibeluz, y que además 
vendan sus tenencias accionarias en 
Nibeluz;   

(d) abandono por parte de Nibeluz de las 
obligaciones a su cargo, conforme las 
disposiciones del presente Convenio y del 
Acuerdo de Management;  

Meeting, date, place, time of the meeting and agenda of the day. The 
Meeting may meet at the second or later call –due to lack of quorum- 
with time intervals of one hour between each calling if it had been so 
established in the notification.   
 
It shall be possible to call more than one Meeting by means of the same 
notice or even to convene the meetings according to a schedule, 
provided that the information mentioned in the previous paragraph is 
included in each calling. 
 
For the purpose of this Agreement, it shall be valid -disregarding others 
that the law recognises as such- any convening made:  
 
(a) by fax, provided that this shall be returned to the sender with the 
signature of the recipient;  
 
(b) by electronic mail, provided that this shall be answered by the 
recipient acknowledging receipt automatically;  
 
(c) by collated telegram; or  
 
(d) with notary intervention. 
 
4.2.4. Quorum and majorities 
 
In order to have quorum to hold valid Meetings, such must have the 
minimum attendance established by the Companies Act for the first, second 
or later call; notwithstanding that for those decisions in which special or 
enhanced majorities shall be required, in accordance with the provisions of 
the present Agreement, a higher quorum or voting shall be necessary.  
 
 
 
At any meeting, and for all the matters in which a special or enhanced 
majority shall not be required, the Meeting shall reach a decision by simple 
majority of all the votes present.   
 
4.2.5. Quorum and Special or Enhanced Majorities 
 
In addition to other decisions mentioned in other sections herein, the 
decisions listed below shall be exclusively the responsibility of the Meeting 
and they shall be made by means of quorum and special majorities as 
detailed below.   
 
(i) Anticipated termination with fair cause of the Management Agreement 
entered into with Nibeluz.  
 
The simple majority of the shares of the Company with voting rights, 
excluding those shares which belong to Persons related to Nibeluz, may 
terminate the Management Agreement, pursuant to what has been 
stipulated by the Management Agreement, and solely under the following 
assumptions: 
 

(a) fraud, bad faith, criminal conviction, malice or gross 
negligence by Nibeluz;    

(b) the death of Ariel Arrieta and of Gonzalo Costa; 
 

(c) in case of the resignation of both Ariel Arrieta and 
Gonzalo Costa as members of the Board of 
Directors of Nibeluz, and also if they sell their 
shareholdings in Nibeluz;   

 
(d) abandonment by Nibeluz of the corresponding 

obligations, in accordance with the provisions of 
the present Agreement and of the Management 
Agreement;  



 
En caso de aprobarse la terminación anticipada del Acuerdo de 
Management celebrado con Nibeluz, el Directorio de la Sociedad se 
hará cargo de la administración de la Sociedad hasta la designación 
de un nuevo manager. 
 
(ii) Terminación anticipada sin causa del Acuerdo de Management 
celebrado con Nibeluz.  
 
Los tenedores del 80% (ochenta por ciento) del capital social 
integrado correspondiente a las Acciones Preferidas, excluyendo 
aquellas acciones que pertenezcan a Personas Vinculadas con 
Nibeluz, podrán poner fin sin causa alguna al Acuerdo de 
Management, con las penalidades económicas previstas en el 
Acuerdo de Management. 
 
En caso de aprobarse la terminación anticipada del Acuerdo de 
Management celebrado con Nibeluz, el Directorio de la Sociedad se 
hará cargo de la administración de la Sociedad hasta la designación 
de un nuevo manager. 
 
(iii) Nibeluz podrá, con la conformidad de los Accionistas que 
representen la mayoría simple de las acciones con derecho a voto 
de la Sociedad (excluyendo todas aquellas acciones con derecho a 
voto cuyos titulares sean Personas Vinculadas a Nibeluz), y una vez 
que se hubiere dado cumplimiento a las disposiciones de la cláusula 
4 del Acuerdo de Management, organizar o asociarse con otros 
fondos de inversión o inversionistas, con el objeto de crear una 
sociedad o un vehículo de inversión con objetivos similares a los de 
la Sociedad. 
 
(iv) A propuesta del Directorio o de Nibeluz, se podrá extender el 
Período de Inversión por el plazo de 1 (un) año, y hasta un máximo 
de 4 (cuatro) renovaciones, siempre que se contara con la 
conformidad de la mayoría simple del capital social integrado 
correspondiente a las Acciones Preferidas Clase B.   
 
(v) Terminación anticipada del Período de Inversión. 
 
Los tenedores del 85% (ochenta y cinco por ciento) del capital 
social integrado correspondiente a las Acciones Preferidas, podrán 
decidir terminar en forma anticipada con el Período de Inversión, y 
en consecuencia proceder a la liquidación de la Sociedad conforme 
las disposiciones de la cláusula 8.2. Las Partes expresamente 
acuerdan que, a los efectos de ésta cláusula, los señores Ariel 
Arrieta, Gonzalo Costa, Marta Cruz, Francisco Coronel, así como 
cualquier otra Persona Vinculada a ellos o a Nibeluz, podrán 
participar de esta decisión con la totalidad de los derechos políticos 
y económicos de las acciones de su propiedad.   
 
(vi) Modificación a la forma de distribución de dividendos 
establecida en la cláusula 5.2.(a) del presente Convenio. 
 
A efectos de modificar las disposiciones de la cláusula 5.2.(a), será 
necesaria la conformidad de la mayoría simple del capital social 
integrado correspondiente a las Acciones Ordinarias, tanto como la 
conformidad de la mayoría simple del capital social integrado 
correspondiente a las Acciones Preferidas Clase B.   
 
(vii) Modificación del Management Fee aprobado por el Comité 
Asesor. 
 
A efectos de modificar el management fee de Nibeluz, aprobado por 
el Comité Asesor, será necesario contar con el voto afirmativo de la 
mayoría simple del capital social integrado correspondiente a las 
Acciones Preferidas Clase B, votación de la cual quedará excluida 

 
In case of approving the anticipated termination of the Management 
Agreement signed with Nibeluz, the Board of Directors of the Company 
shall take over the management of the Company until the appointment of a 
new manager.  
 
(ii) Anticipated termination without fair cause of the Management 
Agreement entered into with Nibeluz.  
 
The holders of 80 % (Eighty per cent) of the paid-up share capital 
corresponding to the Preferred Shares, excluding those shares which 
belong to Persons Related to Nibeluz, may terminate the Management 
Agreement with no cause whatsoever, with the economic penalties 
foreseen in the Management Agreement. 
 
 
In case of approving the anticipated termination of the Management 
Agreement signed with Nibeluz, the Board of Directors of the Company 
shall take over the management of the Company until the appointment of a 
new manager.  
 
(iii) Nibeluz may, with the consent of the Shareholders who represent the 
simple majority of the shares with voting rights of the Company (excluding 
all those shares with voting rights whose holders are Persons Related to 
Nibeluz), and once the provisions of Section 4 of the Management 
Agreement are complied with, organise or associate with other investment 
funds or investors, with the purpose of creating a company or an 
investment vehicle with similar purposes to those of the Company. 
 
 
 
(iv) At the proposal of the Board of Directors or of Nibeluz, the Investment 
Period may be extended for a 1 (One) year term, and up to a maximum of 4 
(Four) renewals, provided that the consent of the simple majority of the 
paid-up share capital corresponding to Class B Preferred Shares is 
obtained.   
 
(v) Anticipated termination of the Investment Period. 
 
The holders of 85% (Eighty-five per cent) of the paid-up share capital 
corresponding to Preferred Shares may decide to terminate in an 
anticipated manner the Investment Period, and consequently proceed to 
the winding-up of the Company pursuant to the provisions of Section 8.2. 
The Parties expressly agree that, for the purpose of this section, Ariel 
Arrieta, Gonzalo Costa, Marta Cruz, Francisco Coronel, as well as any other 
Person Related to them or to Nibeluz, may participate in this decision with 
all political and economic rights of their shares.   
 
 
 
(vi) Modification of the way in which the dividends are distributed set forth 
in Section 5.2. (a) of the present Agreement. 
 
With the purpose of modifying the provisions of Section 5.2. (a) the consent 
of the simple majority of the paid-up share capital corresponding to the 
Ordinary Shares and the simple majority of the paid-up share capital 
corresponding to Class B Preferred Shares shall be necessary.   
 
 
(vii) Modification of the Management Fee approved by the Advisory 
Committee. 
 
With the purpose of modifying the management fee of Nibeluz, approved by 
the Advisory Committee, the affirmative vote of the simple majority of the 
paid-up share capital corresponding to Class B Preferred Shares shall be 
required; voting from which any Person Related to Nibeluz shall be 



cualquier Persona Vinculada con Nibeluz.  
 
(viii) Remoción sin causa de una Persona Clave. 
 
Los tenedores del 80% (ochenta por ciento) del capital social 
integrado correspondiente a las Acciones Preferidas, excluyendo a 
Nibeluz y a cualquier Persona Vinculada con Nibeluz, podrán 
decidir remover sin causa de la Sociedad a cualquier Persona Clave. 
 
(ix) Modificación al Objetivo de NXTP LABS. 
 
A efectos de modificar el Objetivo de NXTP LABS, será necesaria la 
conformidad de la mayoría simple del capital social integrado 
correspondiente a las Acciones Ordinarias, y de la mayoría simple 
del capital social integrado correspondiente a las Acciones 
Preferidas Clase B (cuya mayoría deberá contar, además, con la 
conformidad del FOMIN/BID).   
 
4.3. Directorio. Personas Clave  
 
4.3.1. Composición. Designación de Directores. 
Remuneración  
 
El Directorio de la Sociedad estará compuesto por 5 (cinco) 
miembros titulares y 5 (cinco) miembros suplentes, los cuales 
serán designados de la siguiente manera: 
 

(i) 1 (un) director titular, y su respectivo suplente, 
será designado por mayoría simple del capital 
social integrado correspondiente a las Acciones 
Preferidas Clase B; 

(ii) 1 (un) director titular, y su respectivo suplente, 
será propuesto por los accionistas ordinarios, y 
para aprobar su designación se deberá contar 
con la mayoría simple de las Acciones 
Ordinarias, y la conformidad del FOMIN/BID;   

(iii) 3 (tres) directores titulares, y sus respectivos 
suplentes, será designados por mayoría simple 
del capital social integrado correspondiente a 
las Acciones Ordinarias; 

 
Las PARTES convienen actuar de buena fe y hacer –en la medida de 
sus posibilidades- que los Directores actúen de buena fe en el 
cumplimiento de sus obligaciones. Las PARTES entienden y aceptan 
que las personas que sean designadas como Directores podrán 
también ser Directores de otras sociedades. En atención a ello, las 
partes convienen por anticipado que en dichos supuestos no 
aplicará, y por tanto renuncian recíprocamente a realizar cualquier 
reclamo relacionado con el desempeño de los Directores como 
directores de otras sociedades, que pudieren ejercer al amparo de 
los artículos 325 y 387 de la Ley de Sociedades Comerciales. Esta 
excepción no aplicará a situaciones que involucren intereses 
personales, directos o indirectos, de un Director o Accionista. Las 
disposiciones de este párrafo se extienden tanto a los Directores de 
la Sociedad como a sus Accionistas y representantes de éstos. Las 
Partes acuerdan que las disposiciones de la presente cláusula, de 
ninguna manera afectan, mitigan, o alteran, las disposiciones y 
obligaciones a cargo de las Personas Clave previstas en la cláusula 
4.3.5. del presente Convenio, quienes en todo momento deberán 
tener una dedicación a tiempo completo en la Sociedad.    
 
Los integrantes del Directorio no tendrán remuneración o 
compensación alguna por el desempeño de sus funciones. Sin 
embargo, tendrán derecho al reintegro de aquellos gastos 
razonables en los que hubieren incurrido en el desempeño de sus 
funciones como directores de la Sociedad. 

excluded.  
 
(viii) Removal without fair cause of a Key Person. 
 
The holders of 80 % (Eighty per cent) of the paid-up share capital 
corresponding to the Preferred Shares, excluding Nibeluz and any other 
Person Related to Nibeluz, shall be able to decide the removal without a fair 
cause of any Key Person from the Company. 
 
(ix) Modification of the Objective of NXTP LABS. 
 
With the purpose of modifying the Objective of NXTP LABS, the consent of 
the simple majority of the paid-up share capital corresponding to the 
Ordinary Shares and the simple majority of the paid-up share capital 
corresponding to Class B Preferred Shares (whose majority shall have, 
additionally, with the approval of FOMIN/IDB) shall be necessary.   
 
 
4.3. Board of Directors. Key Persons  
 
4.3.1. Composition. Appointment of Directors. Remuneration 
 
The Board of Directors of the Company shall consist of 5 (five) acting 
members and 5 (five) alternate members, who shall be appointed in the 
following manner: 
 
 

(i)  1 (one) acting director, and the corresponding alternate 
director, shall be appointed by the simple majority of the paid-
up share capital corresponding to Class B Preferred Shares; 

 
(ii) 1 (one) acting director, and the corresponding alternate 

director, shall be proposed by ordinary shareholders, and a 
simple majority of the Ordinary Shares and the consent of 
FOMIN/IDB shall be required for the approval of such 
appointment;   

 
(iii) 3 (three) acting directors, and the corresponding alternate 

directors, shall be appointed by the simple majority of the 
paid-up share capital corresponding to the Ordinary Shares; 

 
The PARTIES shall agree to act in good faith and to force –as far as possible- 
the Directors to act in good faith as per the compliance of their 
responsibilities. The PARTIES shall understand and accept that the persons 
appointed as Directors may also be Directors in other companies. In this 
regard, the parties agree a priori that in such cases it shall not be of 
application, and therefore they mutually renounce to file any claim related 
to the performance of the Directors as directors of other companies, which 
they may exercise pursuant to the Articles 325 and 387 of the Companies 
Act. This exception shall not apply to circumstances which involve personal 
interests, direct or indirect, of a Director or Shareholder. The provisions of 
this paragraph shall be extended to the Directors of the Company and to the 
Shareholders and their representatives. The Parties shall agree that the 
provisions of the present section, in no manner shall affect, mitigate or alter 
the provisions and obligations in charge of the Key Persons foreseen in 
Section 4.3.5. herein, who at any time shall have a full-time dedication in the 
Company.     
 
 
 
 
The members of the Board of Directors shall have no remuneration or 
compensation whatsoever derived from the performance of their functions. 
However, they shall have the right to the reimbursement of such reasonable 
expenses in which they have incurred in relation to the performance of 
their functions as directors of the Company. 



 
4.3.2.  Facultades 
 
(i) Sujeto a los términos de este Convenio, el Directorio y sus 
miembros responderán directamente a la Asamblea de Accionistas. 
 
 
(ii) El derecho de firmar en nombre de la Sociedad 
corresponderá, conforme lo expuesto en el estatuto de la Sociedad, 
al presidente o al vicepresidente de la Sociedad en forma individual 
e indistinta y/o a dos directores actuando conjuntamente y/o a las 
personas a las cuales el Directorio apodere oportunamente. En el 
supuesto de ser necesario otorgar poderes que se encuentren 
relacionados con las decisiones previstas en la cláusula 4.2.5., será 
necesario contar con la mayoría de al menos 4 (cuatro) integrantes 
del Directorio.   
 
(iii) El Directorio podrá, sin necesidad de contar con una 
resolución de la Asamblea de Accionistas, designar gerentes y 
autorizarlos a firmar en nombre de la Sociedad, individual o 
conjuntamente. 
 
(iv) Siendo que la Asamblea de Accionistas de la Sociedad, en 
forma previa a la celebración del presente Convenio aprobó la 
apertura de subsidiarias en Chile, Perú, Colombia, Brasil, y México, 
y resolvió delegar en el Directorio la oportunidad y conveniencia de 
la efectiva apertura de dichas subsidiarias, el Directorio, sin 
necesidad de realizar gestiones societarias adicionales, y cuando lo 
considere oportuno, podrá proceder a constituir las subsidiarias 
referidas en el presente apartado.  
 
Dentro de las responsabilidades del Directorio se incluye, sin que la 
siguiente enumeración implique limitación alguna:  
 
(a) el monitoreo y valuación de los activos de la Sociedad,                       
 
(b) establecer las políticas de dirección de la Sociedad, así como  
 
(c) la supervisión de los acuerdos financieros en los que la Sociedad 
se viere involucrada,   
 
(d) la supervisión de las inversiones que hubiere realizado la 
Sociedad, y 
 
(e) velar por el cumplimiento del Objetivo de NXTP LABS, de 
manera tal que la SOCIEDAD no realice inversiones en empresas o 
proyectos cuyas actividades se encuentren incluidas en las 
prácticas prohibidas que se enumeran en el Anexo E y/o en las 
jurisdicciones que se detallan en el mismo Anexo. 
 
El Directorio, hasta tanto haya realizado las inversiones en las 
sociedades incubadas, se encuentra expresamente autorizado a 
invertir el capital que no se encontrare aplicado a inversiones, en 
valores garantizados y líquidos, tales como títulos del Tesoro de los 
Estados Unidos, títulos públicos de los Estados Unidos, acuerdos de 
recompra e inversiones en deudas de alta calidad con vencimiento 
a un año, o menos, desde la fecha de la inversión. 
 
Sin perjuicio de lo anterior, el Directorio de la Sociedad no podrá 
tomar préstamos de ninguna índole, incluyendo pero sin que la 
siguiente enumeración implique limitación alguna, préstamos con 
entidades bancarias, sean éstas públicas o privadas, o préstamos 
con inversores o prestamistas privados. Como única excepción a la 
prohibición prevista en este párrafo, la Sociedad podrá tomar 
préstamos, bajo cualquier tipo de esquema, siempre que los 
mismos se celebren con la Corporación de Fomento (CORFO) de la 

 
4.3.2.  Powers 
 
(i) Subject to the terms of this Agreement, the Board of Directors and their 
members shall directly be responsible before the Shareholders’ General 
Meeting. 
 
(ii) The right to sign on behalf of the Company shall correspond, in 
accordance with what has been established the By-laws of the Company, to 
the president or vice-president of the Company individually or indistinctly 
and/or to two directors acting jointly and/or the persons who the Board of 
Director shall timely grant legal power. In case of granting legal powers 
related to the decisions foreseen in Section 4.2.5 it shall be necessary to 
have the majority of at least 4 (four) members of the Board of Directors.   
 
 
 
(iii) The Board of Directors may, with no requirement of a resolution 
made by the Shareholders’ Meeting, appoint managers and authorise them 
to sign on behalf of the Company, individually or jointly. 
 
 
(iv) Since the Shareholders’ Meeting of the Company, previously to the 
signing of the present Agreement, has approved the opening of subsidiaries 
in Chile, Peru, Colombia, Brazil and Mexico, and has decided to delegate in 
the Board of Directors the opportunity and convenience of the effective 
opening of such subsidiaries, the Board of Directors, with no need of 
making any additional corporate actions, and when it is deemed 
appropriate, shall proceed to incorporate the referred subsidiaries in the 
present subsection.  
 
The responsibilities of the Board of Directors are, but are not limited to:  
 
 
(a) the monitoring and valuation of the assets of the Company.                       
 
(b) to set forth the management policies of the Company, as well as  
 
(c) the supervision of the financial agreements in which the Company is 
involved,   
 
(d) the supervision of the investments made by the Company, and  
 
 
(e) to watch over the compliance of the Objective of NXTP LABS, in such a 
manner that the COMPANY shall not invest in businesses or projects whose 
activities are included in the forbidden practices listed in Appendix E 
and/or in the jurisdictions listed in the same Appendix. 
 
 
The Board of Directors, once the investments in the incubated companies 
have been made, is expressly authorised to invest the capital not assigned 
to investments, in collateralised and liquid values, such as securities of the 
United States Treasury, public securities of the United States of America, 
repurchase agreements and investments in high quality debts with one 
year maturity, or less, since the investment date. 
 
 
Notwithstanding the above-mentioned, the Board of Directors of the 
Company shall not take out loans of any kind, including but not limited to, 
loans with banking institutions, either public or private, or loans with 
investors or private lenders. As the only exception to the prohibition 
foreseen in this paragraph, the Company shall take out loans, according to 
any type of schedule whatsoever, provided that these loans are taking out 
with the Corporación de Fomento (CORFO) of the Republic of Chile, and 
pursuant to the terms arising from the attached document as Appendix 2. 



República de Chile, y en los términos que surgen del documento 
adjunto como Anexo 2. Si por algún motivo, el CORFO decidiese 
modificar las condiciones del préstamo que surgen del Anexo 2, el 
Directorio deberá requerir la conformidad del Comité Asesor, 
conforme lo expuesto en la cláusula 4.4.2.(v).    
 
Los directores deberán en todo momento actuar de buena fe y 
facilitar el cumplimiento de este Convenio, privilegiando el mejor 
interés de la Sociedad por sobre el interés particular de los 
Accionistas o el suyo propio. En particular, ante una situación de 
conflicto entre los Accionistas, los directores deberán hacer por sí 
mismos las convocatorias a Asambleas o prestar su máxima 
colaboración para que el Directorio convoque a la Asamblea toda 
vez que reciba un pedido en tal sentido hecho por el FOMIN/BID, o 
por un Accionista que represente al menos el 20% (veinte por 
ciento) del Capital Social Integrado de la Sociedad o más de un 
Accionista cuyas participaciones accionarías sumadas representen 
al menos el 20% (veinte por ciento) del Capital Social Integrado de 
la Sociedad. 
 
4.3.3. Designación del Directorio de la Sociedad 
 
Conforme lo expuesto precedentemente, las Partes resuelven 
ratificar el actual directorio de la Sociedad, y proceder a designar a 
los nuevos integrantes del directorio, de conformidad con lo 
expuesto en la cláusula 4.3.1. anterior, dentro del plazo de 3 (tres) 
meses contados a partir de la fecha de suscripción del presente 
Convenio.  
 
4.3.4. Funcionamiento del Directorio de la Sociedad 
 
El Directorio de la Sociedad sesionará con la presencia de la mitad 
más uno de sus miembros y las decisiones se adoptarán por 
mayoría simple de los miembros presentes. 
 
4.3.5. Personas Clave 
 
Cada una de las Personas Clave, en forma individual, se 
compromete, mientras dure la vigencia del Período de Inversión, a:  
 
(a) desempeñar el cargo que ocupen con dedicación 
exclusiva y a tiempo completo con el afán de cumplir los objetivos 
previstos por el Directorio y el Comité Asesor, de forma de manejar 
y operar a la Sociedad como buenos hombres de negocios. 
Conforme las disposiciones previstas en la cláusula 4.3.1. la 
participación de una Persona Clave en otra sociedad, ya sea como 
director o accionista, de ninguna manera podrá atenuar o alterar la 
obligación de dedicación a tiempo completo aquí prevista;  
 
(b) Aportar a la Sociedad todos sus conocimientos y 
experiencia. 
 
(c) No divulgar ni de ninguna forma transferir el know-how 
de la Sociedad ni el propio relacionado con la actividad de la 
Sociedad. 
 
4.4.  Comité Asesor 
 
4.4.1.  Existencia e Integración 
 
La Sociedad tendrá un Comité Asesor compuesto por 5 (cinco) 
miembros titulares, y 5 (cinco) miembros suplentes, con el 
alcance definido en este Convenio. No será necesaria la calidad 
de accionista a efectos de poder ser integrante del Comité 
Asesor. 
 

If for any reason, CORFO decides to modify the loan conditions which arise 
from Appendix 2, the Board of Directors shall require the consent of the 
Advisory Committee, as it is established in section 4.4.2.(v).    
 
 
 
The directors shall have to act at all times in good faith and enable the 
compliance of this Agreement, favouring the best interest of the Company 
over the individual interest of the Shareholders or of the Directors. 
Particularly, in a situation of conflict between the Shareholders, the 
directors shall convene themselves the Meetings or provide greatest 
assistance so the Board of Directors may convene the Meetings any time 
such request is received from FOMIN/IDB, or from a Shareholder 
representing at least 20% (twenty per cent) of the paid-up Share Capital of 
the Company or from more than one Shareholder whose joint 
shareholdings represent at least 20% (twenty per cent) of the paid-up 
Share Capital of the Company.  
 
 
 
4.3.3. Appointment of the Board of Directors of the Company 
 
Pursuant to what has been previously set forth, the Parties resolve to ratify 
the present Board of Directors of the Company and proceed to appoint the 
new members of the Board of Directors, in accordance with what has been 
stated in the Section 4.3.1. above, within 3 (three) months as from the date 
of the signing of the present Agreement.  
 
 
4.3.4. Performance of the Board of Directors of the Company 
 
The Board of Directors of the Company shall meet with the presence of half 
of its members plus one and the decisions shall be made by simple majority 
of the members present. 
 
4.3.5. Key Persons 
 
Each Key Person, individually, shall commit, while the term of the 
Investment Period is in force, to:  
 
(a)  hold the position with an exclusive and full time dedication with 
the aim of complying with the objectives foreseen by the Board of Directors 
and the Advisory Committee, so they can manage and operate the Company 
as good businessmen. Pursuant to the provisions foreseen in Section 4.3.1., 
the participation of a Key Person in another company, either as a director 
or shareholder, in no manner whatsoever shall mitigate or alter the 
obligation of a full time dedication foreseen herein;  
 
 
(b) Contribute with all their knowledge and experience to the 
Company. 
 
(c) Not to disclose or in any manner to transfer the know-how of the 
Company nor their own know-how related to the Company's activity. 
 
 
4.4.  Advisory Committee 
 
4.4.1.  Existence and Composition 
 
The Company shall have an Advisory Committee consisting of 5 (five) 
acting members and 5 (five) alternate members, with the scope defined 
in this Agreement.  It shall not be a requirement to be a Shareholder of 
the Company in order to become a member of the Advisory Committee.  
 
 



Los miembros del Comité Asesor serán electos de la siguiente 
manera: 
 

(i) 2 (dos) integrantes titulares y suplentes serán 
designados por la mayoría simple del capital social 
integrado correspondiente a las Acciones Ordinarias; 

 
(ii) 3 (tres) integrantes titulares y suplente serán 

propuestos por Nibeluz – los que en ningún caso 
podrán ser Personas relacionadas con Nibeluz o las 
Personas Clave -, y para aprobar su designación se 
deberá contar con la mayoría simple del capital social 
integrado correspondiente a las Acciones Ordinarias, y la 
mayoría simple del capital social integrado 
correspondiente a las Acciones Preferidas Clase B 
(mayoría que deberá incluir el voto favorable del 
FOMIN/BID);   

 
Los integrantes del Comité Asesor permanecerán en sus cargos 
hasta tanto sean removidos en la misma forma en que fueran 
designados.  
 
Conforme lo expuesto precedentemente, las Partes resuelven 
proceder a designar a los integrantes del Comité Asesor de la 
Sociedad (el o los “Comisionado/s”), de conformidad con lo 
expuesto en la presente cláusula, dentro del plazo de 3 (tres) meses 
contados a partir de la fecha de suscripción del presente Convenio.  
 
En el caso de fallecimiento, renuncia, impedimento definitivo o 
vacancia definitiva de cualquiera de los miembros del Comité 
Asesor, entendiéndose por definitiva un plazo continuado de al 
menos 90 (noventa) días corridos de duración, se designará su 
reemplazante conforme las disposiciones de la presente cláusula, 
y teniendo en cuenta a quien corresponde su designación.  
 
4.4.2. Cometidos y Competencias 
 
Compete al Comité Asesor la revisión y definición de los asuntos 
que a continuación se detallan: 
 

(i) Revisión, para su eventual aprobación o rechazo, de 
cualquier cuestión o transacción que pudiere representar 
un potencial conflicto de interés. En el eventual caso que 
en el conflicto de interés planteado, se encuentre 
relacionado una Persona Vinculada con Nibeluz o a los 
tenedores de Acciones Ordinarias de la Sociedad, los 
señores Gonzalo Costa y Ariel Arrieta, y/o cualquier otra 
persona afectada por el conflicto de interés, podrán 
participar de la reunión del Comité Asesor que trate estos 
asuntos con voz, pero sin derecho a voto; 
 

(ii) Asesorar a Nibeluz y al Directorio en decisiones 
estratégicas de mediano y largo plazo, aclarándose en 
forma expresa que no se encuentran dentro de estas 
decisiones las ventas de las Sociedades Incubadas;  
 

(iii) Revisión, para su eventual aprobación o rechazo, de 
cualquier solicitud de Transferencia de Acciones en la 
Sociedad, la cual podrá ser demorada, condicionada, o 
denegada, por el Comité Asesor a su sólo y exclusivo 
arbitrio; 
 

(iv) Cualquier otra cuestión en la que Nibeluz, o el Directorio, 
considere necesario contar con la opinión del Comité 
Asesor; 
 

The members of the Advisory Committee shall be elected as follows: 
 
 

(i)      2 (two) acting and alternate members shall be appointed by 
the simple majority of the paid-up share capital 
corresponding to the Ordinary Shares; 

 
(ii)      3 (three) acting and alternate members shall be proposed by 

Nibeluz – who may not be under any circumstances Persons 
Related to Nibeluz or Key Persons-, and in order to approve 
such appointment, the simple majority of the paid-up share 
capital corresponding to the Ordinary Shares, and the simple 
majority of the paid-up share capital corresponding to the Class 
B Preferred Shares (among which the consent of FOMIN/IDB 
shall be included) shall be reached:   

 
 
 
The members of the Advisory Committee shall remain in office until they 
are removed in the same manner as they have been appointed.  
 
 
Pursuant to what has been previously set forth, the Parties resolve to 
proceed to designate the members of the Advisory Committee of the 
Company (the "Commissioner/s"), in accordance to what has been stated in 
the present section, within 3 (three) months as from the date of the signing 
of the present Agreement.  
 
In case of a decease, resignation, permanent impediment or the final 
vacancy of any of the members of the Advisory Committee, defining 
permanent or definite as a continuous period of at least 90 (ninety) 
consecutive days, a replacement shall be appointed pursuant to the 
provisions of this section, taking into account whom this appointment 
corresponds to.  
 
4.4.2. Responsibilities and Purviews. 
 
It is the responsibility of the Advisory Committee to review and to define 
the matters that are listed below:  
 

(i) Review, for the eventual approval or rejection, of any matter 
or transaction that might represent a potential conflict of 
interests. In case such conflict of interest is related to a 
Person Related to Nibeluz or to the holders of Ordinary 
Shares of the Company, Messrs. Gonzalo Costa and Ariel 
Arrieta and/or any other person affected by the conflict of 
interests may attend the meeting of the Advisory Committee 
that deals with these matters with voice but no voting right. 

 
 
 

(ii) Advise Nibeluz and the Board of Directors in the medium 
and long term strategic decisions, making clear specifically 
that the sales of the Incubated Companies are not included in 
these decisions;  

 
(iii) Review, for the eventual approval or rejection, any request 

for the Transfer of Shares in the Company, which may be 
delayed, conditioned to or denied, by the Advisory 
Committee at its sole and exclusive discretion; 

 
 

(iv) Any other matter in which Nibeluz or the Board of Directors 
shall deem necessary to have the opinion of the Advisory 
Committee; 

 



(v) En el supuesto que CORFO modifique las condiciones del 
préstamo previsto en el Anexo 2 del Convenio, el Comité 
Asesor deberá analizar y resolver la conveniencia de 
aceptar o no las modificaciones propuestas por el CORFO 
y, eventualmente, poner fin al acuerdo con el CORFO.    
 

(vi) Revisión, para su eventual aprobación o rechazo, de la 
solicitud del Directorio o de Nibeluz, de reemplazar el 
Auditor de la Sociedad. Dicha decisión deberá ser tomada 
por mayoría simple de los integrantes del Comité Asesor, 
excluyendo a Gonzalo Costa y a Ariel Arrieta. 
 

(vii) Revisión, para su eventual aprobación o rechazo, de la 
solicitud de autorización por parte del Directorio o 
Nibeluz para la celebración de contratos de suministros 
o servicios que sean celebrados en el futuro por la 
Sociedad con los Accionistas o con Afiliadas o con 
Personas Vinculadas o con sociedades vinculadas o 
relacionadas con cualquiera de las Partes. El Comité 
Asesor a efectos de aprobarlo, deberá contar con el 
voto afirmativo de 3 (votos) de sus miembros titulares, 
y la o las Partes involucradas deberán abstenerse de 
votar. 
 

(viii) Revisión, para su eventual aprobación o rechazo, de la 
documentación presentada por Nibeluz a efectos de 
acreditar la efectiva realización de los gastos pre-
operacionales. El Comité Asesor a efectos de aprobarlo, 
deberá contar con el voto afirmativo de 3 (tres) de sus 
miembros titulares, y la o las Partes involucradas con 
Nibeluz deberán abstenerse de votar. 
 

(ix) Revisión, para su eventual aprobación o rechazo, del 
presupuesto anual de gastos para cada ejercicio 
económico. El Comité Asesor a efectos de aprobarlo, 
deberá contar con el voto afirmativo de 4 (cuatro) de 
sus miembros titulares. 
 

(x) Revisión, para su eventual aprobación o rechazo, de 
cualquier gasto que no estuviere incluido en el 
presupuesto anual de gastos y que fuese superior a la 
suma de US$ 75.000 (dólares estadounidenses setenta 
y cinco mil). El Comité Asesor a efectos de aprobarlo, 
deberá contar con el voto afirmativo de 4 (cuatro) de 
sus miembros titulares. En el supuesto que los gastos 
no contemplados en el presupuesto anual de gastos, 
superasen en su conjunto un 5% (cinco por ciento) del 
presupuesto anual de gastos vigente, se considerará 
como si el Comité Asesor estuviese aprobando un 
nuevo presupuesto anual de gastos para el ejercicio en 
curso.  
 

(xi) Revisión, para su eventual aprobación o rechazo, del 
manangement fee presupuestado anualmente por 
Nibeluz, una vez que hubieren transcurridos los 
primeros cinco años del Período de Inversión. A los 
efectos de tomar esta decisión, la misma deberá ser 
aprobada por la mayoría simple de los integrantes del 
Comité Asesor, excluyendo de la votación a Gonzalo 
Costa y Ariel Arrieta.  
 

(xii) Revisión, para su eventual aprobación o rechazo, de la 
solicitud de Nibeluz de prestar servicios de consultoría 
y asesoramiento para las empresas incubadas por la 
Sociedad, y recibir en consecuencia compensación por 
dichos servicios, honorarios que no serán tomados en 

(v) Assuming that CORFO modifies the loan conditions foreseen 
in Appendix 2 herein, the Advisory Committee shall analyse 
and resolve the convenience of accepting or not the 
proposed modifications made by CORFO and, eventually, 
terminate the agreement with CORFO.    

 
(vi) Review, for the eventual approval or rejection, any request of 

the Board of Directors or Nibeluz, to replace the Auditor of 
the Company. Such decision shall be made by simple 
majority of the members of the Advisory Committee, 
excluding Gonzalo Costa and Ariel Arrieta. 

 
(vii) Review, for the eventual approval or rejection, any request 

for authorisation by the Board of Directors or Nibeluz, to 
enter into supplies or services agreements to be signed in 
the future by the Company with the Shareholders or with 
Subsidiaries or with Related Persons or with companies 
connected or related to any of the Parties.  In order to 
approve it, the Advisory Committee must have the 
affirmative vote of 3 (three) of its acting members, and the 
Party/Parties involved shall refrain from voting. 

 
 
 

(viii) Review, for the eventual approval or rejection, the 
documents submitted by Nibeluz with the purpose of 
verifying the effective realisation of pre-operating 
expenses. In order to approve it, the Advisory Committee 
must have the affirmative vote of 3 (three) of its acting 
members, and the Party/Parties involved with Nibeluz 
shall refrain from voting. 

 
(ix) Review, for the eventual approval or rejection, the annual 

budget of expenses for each financial year. In order to 
approve it, the Advisory Committee must have the 
affirmative vote of 4 (four) of its acting members. 

 
 

(x) Review, for the eventual approval or rejection, any 
expense which was not included in the annual budget of 
expenses and which was higher than the amount of USD 
75,000 (United States Dollars seventy five thousand). In 
order to approve it, the Advisory Committee must have the 
affirmative vote of 4 (four) of its acting members. In case 
that the expenses not included in the annual budget of 
expenses jointly exceed 5 % (five per cent) of the current 
annual budget of expenses, it shall be considered that the 
Advisory Committee has approved a new annual budget of 
expenses for the current year.  

 
 
 

(xi) Review, for the eventual approval or rejection, the 
management fee annually budgeted by Nibeluz, once the 
first five years of the Investment Period have elapsed. In 
order to adopt this decision, this shall be approved by the 
simple majority of the members of the Advisory 
Committee, excluding from this voting Messrs. Gonzalo 
Costa and Ariel Arrieta.  

 
 

(xii) Review, for the eventual approval or rejection, the Nibeluz’ 
request to render consulting and advisory services for the 
companies incubated by the Company, and to receive 
consequently the compensation for such services, fees, 
which shall not be taken into account as regards the 



cuenta a los efectos de las disposiciones de la cláusula 
5.2. del Convenio. A los efectos de tomar esta decisión, 
la misma deberá ser fundada y aprobada por la mayoría 
simple de los integrantes del Comité Asesor, 
excluyendo de la votación a Gonzalo Costa y Ariel 
Arrieta. 

 
Las Partes acuerdan que no compete al Comité Asesor sustituir 
la voluntad, el rol o las competencias de la Asamblea, el 
Directorio o las Gerencias – en caso de existir - de la Sociedad. El 
Comité Asesor no tendrá funciones ejecutivas o resolutivas, con 
excepción de las detalladas anteriormente, respecto de las cuales 
los Accionistas y/o Directores tendrán la obligación de ejecutar.  
 
4.4.3. Reuniones y Actas 
 
El Comité Asesor se reunirá ordinariamente una vez cada tres 
meses, y cada vez que la mayoría simple de sus miembros lo 
consideren necesario. En caso que resultare necesario realizar 
una reunión extraordinaria del Comité Asesor en virtud de 
cuestiones planteadas ante el Comité Asesor en los términos del 
presente Convenio, el Manager convocará al Comité Asesor 
dentro de los 3 (tres) días hábiles de haber recibido la 
notificación que requiera una decisión del Comité Asesor. En 
cualquier caso, la reunión del Comité Asesor deberá llevarse a 
cabo dentro del quinto día de convocada. 
 
El Comité Asesor podrá sesionar con la presencia de la mayoría 
simple de sus integrantes, ya sea que se hallen presentes o 
comunicados entre sí por medios de transmisión simultánea de 
sonido, imágenes o palabras tales como videoconferencias o 
herramientas o tecnologías similares, y las decisiones deberán 
ser tomadas también por mayoría simple de los presentes. A los 
efectos del quórum y de las decisiones que se tomen, se 
computarán tanto Comisionados presentes como los que 
participen a distancia.  
 
Las actas de esas reuniones serán confeccionadas y firmadas 
dentro de los 5 (cinco) días hábiles de celebrada la reunión por 
los Comisionados presentes. Cada Comisionado que asista a 
distancia firmará un ejemplar del acta y la transmitirá por 
facsímile a la Sociedad. Se deberá dejar expresa constancia en el 
acta de los nombres de los Comisionados que han participado a 
distancia y de la regularidad de las decisiones adoptadas en el 
curso de la reunión. El acta consignará las manifestaciones tanto 
de los Comisionados presentes como de los que participen a 
distancia y sus votos con relación a cada resolución adoptada. 
 
4.4.4. Remuneración 
 
Los integrantes del Comité Asesor no tendrán remuneración o 
compensación alguna por el desempeño de sus funciones. Sin 
embargo, tendrán derecho al reintegro de aquellos gastos 
razonables en los que hubieren incurrido en el desempeño de sus 
funciones como integrantes del Comité Asesor de la Sociedad.  
 
 
 

Artículo V 
CAPITALIZACIÓN. DIVIDENDOS 

 
5.1. Aportes Iniciales de Capital  
 
(a) Al momento de la suscripción de las Acciones, los Accionistas 
han comprometido el aporte de dinero en efectivo a la Sociedad en 
las condiciones y plazos contractuales oportunamente acordados 

provisions of Section 5.2 of this Agreement. In order to 
make this decision, this shall be based and approved by 
the simple majority of the members of the Advisory 
Committee, excluding from this voting Messrs. Gonzalo 
Costa and Ariel Arrieta. 

 
 
The Parties agree that the Advisory Committee does not substitute the 
will, the role or the purviews of the Annual General Meeting, the Board 
of Directors or Managements -if any- of the Company. The Advisory 
Committee shall not have executive and resolutory functions, with 
exception of the ones previously detailed, with respect to which the 
Shareholders and/or Directors shall have the obligation to execute.  
 
4.4.3. Meetings and Minutes 
 
The Advisory Committee shall meet ordinarily once every three months, 
and every time the simple majority of its members may deem necessary. 
In case it is necessary to hold an extraordinary meeting of the Advisory 
Committee by virtue of the issues proposed to the Advisory Committee 
in accordance with the present Agreement, the Manager shall convene 
the Advisory Committee within 3 (three) working days of receiving the 
notification which requires a decision of the Advisory Committee.  In any 
case, the meeting of the Advisory Committee shall be conducted within 
the fifth day of the summoning. 
 
 
The Advisory Committee shall hold a meeting with the presence of the 
simple majority of its members, either if they are present or connected 
with each other through simultaneous sound images or words 
transmission media, such as video conferences or tools or similar 
technologies and the decisions shall be made also by the simple majority 
of the members present. As regards the quorum and the decisions made, 
there shall be computed the Commissioners present as well as the ones 
that participate remotely.  
 
 
The minutes of the meetings shall be prepared and signed within the 5 
(five) working days of the meeting held by the Commissioners present. 
Each Commissioner participating remotely shall sign a copy of the 
minute and shall transmit it by fax to the Company. The names of the 
Commissioners who have remotely participated shall be explicitly stated 
in the minute as well as the regularity of the decisions adopted in the 
course of the meeting.  The minute shall indicate the declarations of the 
Commissioners present as well as the Commissioners that remotely 
participate and their votes in relation to each adopted resolution. 
 
 
4.4.4. Remuneration 
 
The members of the Advisory Committee shall have no remuneration or 
compensation whatsoever derived from the performance of their functions. 
However, they shall have the right to the reimbursement of those 
reasonable expenses in which they have incurred in relation to the 
performance of their functions as members of the Advisory Committee of 
the Company.  
 
 

Article V 
CAPITALISATION. DIVIDENDS 

 
5.3. Initial Capital Contributions  
 
(a) At the moment of the Subscription of Shares, the Shareholders have 
committed with cash contributions to the Company in the contractual 
terms and conditions agreed between Nibeluz and the Company in each 



con Nibeluz y la Sociedad en cada uno de los Acuerdos de 
Suscripción celebrados en forma individual con cada Accionista. 
 
(b) Estos aportes deberán hacerse efectivos en la Sociedad en la 
forma y plazos oportunamente acordados en los respectivos 
Acuerdos de Suscripción o dentro de los 20 (veinte) días corridos 
desde que Nibeluz hubiere requerido los aportes, según se hubiere 
acordado en los respectivos Acuerdos de Suscripción. En el 
supuesto que uno de los Accionistas no diera cumplimiento al 
cronograma de aportes acordados, el Accionista que se encuentre 
en mora de realizar un aporte de capital no podrá ejercer derecho 
de preferencia o acrecer para suscribir o integrar nuevo capital 
social de la Sociedad. Además, sus Acciones no serán tenidas en 
cuenta ni para formar el quórum de la Asamblea ni para el conteo 
de votos de la Asamblea –cual si sus Acciones no existieran- con 
relación a cualquier moción que fuere planteada a la Asamblea. De 
este modo, las disposiciones de este Convenio relativas a quórum 
de asistencia o votos necesarios para adoptar las decisiones serán 
adecuadas a esta situación hasta el mínimo legal posible para poder 
prescindir válidamente de la voluntad (asistencia o voto) del 
Accionista en mora. A efectos de una mayor transparencia en la 
operatoria de la presente cláusula, las Partes acuerdan que la 
Sociedad pondrá a disposición de los Accionistas que así lo 
soliciten, una copia de los Acuerdos de Suscripción celebrados en 
forma individual entre la Sociedad y cada uno de los Accionistas. 
 
(c) En consideración de los acuerdos anteriores, cada Accionista 
por el presente cede, a favor de los demás Accionistas, su derecho 
preferente en la suscripción e integración de nuevo capital 
(derecho de preferencia del Artículo 327 de la Ley de Sociedades 
Comerciales) para el caso de cualquier suscripción o integración de 
capital que se realice mientras él se encuentre en mora. 
 
(d) Una vez que hubieren transcurrido 30 (treinta) días corridos 
desde que hubiere vencido el plazo para la integración de las 
Acciones suscriptas por los Accionistas, conforme lo expuesto en el 
párrafo (b) de esta cláusula, se aplicarán de pleno derecho las 
disposiciones del artículo 318 de la Ley de Sociedades Comerciales. 
En tal caso los derechos del Accionista en mora serán vendidos 
primero entre el resto de los Accionistas, y luego serán ofrecidos a 
terceros ajenos a la Sociedad. En caso de que exista más de un 
oferente se prorrateará entre los interesados, y en caso de que no 
existan oferentes se disminuirá el capital suscripto. 
 
5.2. Dividendos. Reserva 
 
(a) Los dividendos serán distribuidos en dinero en efectivo en 
dólares estadounidenses o en Valores Negociables, a criterio 
razonable de Nibeluz, o bajo la modalidad que la Asamblea 
establezca conforme las disposiciones de la cláusula 4.2.5.(vi) del 
Convenio. 
 
(b) La Sociedad distribuirá dividendos siempre que tuviere un 
Flujo Neto de Efectivo Disponible. 
 
(c) El Flujo Neto de Efectivo Disponible será distribuido entre los 
Accionistas de la Sociedad y Nibeluz, en la forma y condiciones que 
a continuación se detalla:  
 
(i) En primer lugar, a los Accionistas, en proporción a los aportes 
de capital que hubieren realizado a la Sociedad, hasta que cada 
Accionista haya recibido un retorno del capital invertido en la 
Sociedad; 
 
(ii) En segundo lugar, a los accionistas, en proporción a los aportes 
de capital que hubieren realizado en la Sociedad, hasta que cada 

Subscription Agreement entered into individually with each Shareholder. 
 
 
(b) These contributions must be made effective for the Company in the 
manner and terms timely agreed in the corresponding Subscription 
Agreement or within 20 (twenty) consecutive days as of the moment 
Nibeluz had required such contributions, pursuant to what has been agreed 
in the corresponding Subscription Agreement. In the event one Shareholder 
would not comply with the agreed schedule of contributions, the 
Shareholder in arrears shall not be able to exercise the preferential right 
nor to accrue his/her shareholdings in order to subscribe or pay in new 
capital of the Company. Furthermore, his/her Shares shall not be taken into 
account neither to constitute quorum nor for the counting of the votes at 
the General Meeting –as if his/her shares would not exist- in relation to any 
motion discussed at such General Meeting. Thus, the provisions of this 
Agreement related to quorum or to the required votes to adopt decisions 
shall be adequate to such situation until the legal minimum possible, to be 
able to validly dispense the will (attendance or vote) of the delinquent 
Shareholder. With the purpose of a greater transparency in the execution of 
the present section, the Parties agree that the Company shall put at the 
disposal of the Shareholders that so shall request, a copy of the Subscription 
Agreement entered into individually between the Company and each  
Shareholder. 
 
 
 
(c) In recognition of the previous agreements, every Shareholder herein 
shall assign, in favour of the other Shareholders, the preferential right in the 
subscription and integration of new capital (preferential right of Article 327 
of the Companies Act) in case of any subscription or integration of capital 
made while he/she stays in arrears. 
 
 
(d) Once 30 (thirty) consecutive days have elapsed from the expiration of 
the period for the integration of the subscribed Shares by the Shareholders, 
pursuant to what has been stipulated in paragraph (b) of this section, the 
provisions of Article 318 of the Companies Act shall apply ipso jure. In this 
case the rights of the delinquent Shareholder shall be sold first to the other 
Shareholders, and then offered to the Company’s third parties. If there is 
more than one bidder the rights shall be apportioned among the interested 
parties, and in the event that there were no bidders, the subscribed capital 
shall be decreased. 
 
 
5.4. Dividends. Reserve 
 
(a) Dividends shall be distributed in cash in United States Dollars or 
Commercial Papers, at the reasonable discretion of Nibeluz, or according to 
the modality established by the General Meeting pursuant to the provisions 
of section 4.2.5.(vi) of this Agreement. 
 
 
(b) The Company shall distribute dividends provided that there is a Net 
Flow of Available Cash. 
 
(c) The Net Flow of Available Cash shall be distributed between the 
Company’s Shareholders and Nibeluz, in the manner and the conditions 
listed below:  
 
(i) First, to the Shareholders, in proportion to their capital contributions 
made to the Company, until each Shareholder receives a return of the 
capital invested in the Company. 
 
 
(ii) Second, to the Shareholders, in proportion to the capital contributions 
made to the Company, until each Shareholder receives 6 % (six per cent) 



Accionista haya recibido un retorno de su inversión del 6% (seis 
por ciento) anual, acumulativo año a año, interés que se calculará 
sobre el Capital Invertido en la Sociedad y desde la fecha en que se 
hubiere realizado el desembolso por parte del Accionista; 
 
(iii) En tercer lugar, entre los Accionistas, a prorrata de los aportes 
de capital que hubieren realizado en la Sociedad, y Nibeluz, de 
manera tal que: 
  
                (1) si el importe de todas las distribuciones realizadas por 
la Sociedad a los Accionistas, conforme los incisos (i), (ii), y (iii), del 
presente apartado (c), equivale a entre 1 (uno) y 3 (tres) veces el 
Capital Invertido en la Sociedad por los Accionistas, el total de 
distribuciones que se haya realizado a Nibeluz deberá ser 
equivalente al 20% (veinte por ciento) del total del Flujo Neto de 
Efectivo Disponible efectivamente distribuido por la Sociedad a los 
Accionistas, luego de que las distribuciones previstas en los incisos 
(i) y (ii) precedentes hubieren sido efectivamente abonadas a los 
Accionistas; 
 
                (2) si el importe de todas las distribuciones realizadas por 
la Sociedad a los Accionistas, conforme los incisos (i), (ii), y (iii), del 
presente apartado (c), equivale a 3 (tres) y 5 (cinco) veces el Capital 
Invertido en la Sociedad por los Accionistas, el total de 
distribuciones que se haya realizado a Nibeluz deberá ser 
equivalente al 25% (veinticinco por ciento) del total del Flujo Neto 
de Efectivo Disponible efectivamente distribuido por la Sociedad a 
los Accionistas, luego de que las distribuciones previstas en los 
incisos (i) y (ii) precedentes hubieren sido efectivamente abonadas 
a los Accionistas; y 
 
                (3) si el importe de todas las distribuciones realizadas por 
la Sociedad a los Accionistas, conforme los incisos (i), (ii), y (iii), del 
presente apartado (c), equivale a más de 5 (cinco) veces el Capital 
Invertido en la Sociedad por los Accionistas, el total de 
distribuciones que se haya realizado a Nibeluz deberá ser 
equivalente al 30% (treinta por ciento) del total del Flujo Neto de 
Efectivo Disponible efectivamente distribuido por la Sociedad a los 
Accionistas, luego de que las distribuciones previstas en los incisos 
(i) y (ii) precedentes hubieren sido efectivamente abonadas a los 
Accionistas. 
 
A propuesta del Directorio de la Sociedad, y con el voto de la 
mayoría simple del capital social integrado correspondiente a las 
Acciones Preferidas Clase B, el Flujo Neto de Efectivo Disponible 
podrá ser re-invertido en las Sociedades Incubadas, o en nuevos 
proyectos, siempre que estuviere vigente el Período de Inversión. 
Una vez que hubiere expirado el Período de Inversión, será 
necesaria la conformidad de la mayoría simple del capital social 
integrado correspondiente a las Acciones Ordinarias, y la mayoría 
simple del capital social integrado correspondiente a las Acciones 
Preferidas Clase B, a efectos de poder re invertir en las Sociedad 
Incubadas, o en nuevos proyectos, el Flujo Neto de Efectivo 
Disponible. 
 
(d) Si un Accionista mantuviera una deuda con la Sociedad en 
virtud de los aportes de capital comprometidos, la Sociedad no 
podrá compensar el pago de dividendos relacionados con la 
distribución del Flujo Neto de Efectivo Disponible contra dicho 
crédito. En consecuencia, los Accionistas no podrán pagar/cancelar 
aportes de capital comprometidos a través de distribuciones de 
dividendos. 
 
(e) Una vez que se hubieren realizado las distribuciones de 
dividendos previstas en los apartados 5.2.(c).(i) y 5.2.(c).(ii), y en 
forma previa a proceder a las distribuciones de dividendos 

annual return for his or her investment, accumulative year to year, interest 
that shall be assessed over the Capital Invested in the Company and from 
the date in which the Shareholder made the disbursement. 
 
 
(iii) Third, between the Shareholders, on a pro-rata basis of the capital 
contributions made to the Company, and Nibeluz, in such a way that: 
 
  
                (1) if the amount of all the distributions made by the Company to 
the Shareholders, in accordance with the subsections (i), (ii) and (iii) of the 
present paragraph ( c), equals between 1 (one) and 3 (three) times the 
Capital Invested in the Company by the Shareholders, all the distributions 
received by Nibeluz shall be equivalent to 20 % (twenty per cent) of the 
aggregated Net Flow of Available Cash effectively distributed by the 
Company to the Shareholders, once the distributions foreseen in 
paragraphs (i) and (ii) above had been effectively paid to the Shareholders;  
 
 
 
                (2) if the amount of all the distributions made by the Company to 
the Shareholders, in accordance with the subsections (i), (ii) and (iii) of the 
present paragraph (c), equals between 3 (three) and 5 (five) times the 
Capital Invested in the Company by the Shareholders, all the distributions 
received by Nibeluz shall be equivalent to 25 % (twenty-five per cent) of 
the aggregated Net Flow of Available Cash effectively distributed by the 
Company to the Shareholders, once the distributions foreseen in 
paragraphs (i) and (ii) above had been effectively paid to the Shareholders;  
 
 
 
                (3) if the amount of all the distributions made by the Company to 
the Shareholders, in accordance with the subsections (i), (ii) and (iii) of the 
present paragraph (c), equals more than 5 (five) times the Capital Invested 
in the Company by the Shareholders, all the distributions received by 
Nibeluz shall be equivalent to 30 % (thirty per cent) of the aggregated Net 
Flow of Available Cash effectively distributed by the Company to the 
Shareholders, once the distributions foreseen in paragraphs (i) and (ii) 
above had been effectively paid to the Shareholders;  
 
 
 
As per the proposal of the Board of Directors, and with the vote of the 
simple majority of the paid-up share capital corresponding to Class B 
Preferred Shares, the Net Flow of Available Cash may be reinvested in the 
Incubated Companies or in new projects provided that the Investment 
Period is in force. Once the Investment Period has expired, the consent of 
the simple majority of the paid-up share capital corresponding to the 
Ordinary Shares and the simple majority of the paid-up share capital 
corresponding to Class B Preferred Shares, to reinvest the Net Flow of 
Available Cash in the Incubated Companies, or in new projects, shall be 
necessary. 
 
 
 
(d) If a Shareholder holds a debt with the Company by virtue of the capital 
contributions committed, the Company shall not be able to compensate the 
payment of dividends related to the distribution of the Net Flow of 
Available Cash against the aforementioned credit. Therefore, the 
Shareholders shall not be able to pay/cancel the capital distributions 
committed by means of the distributions of dividends. 
 
 
(e) Once the distributions of dividends foreseen in the subsections 
5.2.(c).(i) and 5.2.(c).(ii), had been made and previously to the distributions 
of dividends pursuant the mechanism stated in  Section 5.2.(c).(iii), the 



conforme el mecanismo expuesto en la cláusula 5.2.(c).(iii), las 
Partes acuerdan lo siguiente: 
 
(i) Una vez que se hubiere determinado el Flujo Neto de Efectivo 
Disponible a ser distribuido conforme las disposiciones de la 
cláusula 5.2.(c).(iii), las Partes votarán en la asamblea que apruebe 
la distribución de los dividendos, la constitución de una reserva 
facultativa equivalente al 10% (diez por ciento) del Flujo Neto de 
Efectivo Disponible (en adelante la “Reserva”), en tanto que el 90% 
(noventa por ciento) restante del Flujo Neto de Efectivo Disponible 
será distribuido conforme lo expuesto en la cláusula 5.2.(c).(iii). 
 
(ii) Las sumas de dinero correspondientes a la Reserva, serán 
depositadas en una cuenta bancaria de titularidad de la Sociedad, y 
la disposición de dichos fondos se realizará de conformidad con lo 
expuesto en las cláusulas 5.2.(e).(iv) y 5.2.(e).(v) del presente 
Convenio. 
 
(iii) Una vez que la Reserva hubiere alcanzado un nivel igual o 
superior al 10% (diez por ciento) del Capital Invertido, o el 5% 
(cinco por ciento) de la totalidad de las distribuciones de 
dividendos que se hubieren realizado de conformidad con lo 
expuesto en la cláusula 5.2.(c).(iii), lo que sea mayor, se suspenderá 
la obligación de realizar nuevas Reservas, salvo que la Asamblea de 
Accionistas disponga lo contrario, para lo cual deberá contarse con 
la mayoría simple del capital social integrado correspondiente a las 
Acciones Ordinarias, y contar también con la mayoría simple del 
capital social integrado correspondiente a las Acciones Preferidas. 
 
(iv) En cualquier caso que se produzca la desafectación de la 
Reserva, la misma será distribuida de conformidad con las 
disposiciones de la cláusula 5.2.(c).(iii).  
 
(v) La desafectación de la Reserva se hará en los siguientes 
supuestos:           

   
(1)  ante la decisión de proceder con la liquidación 

de la Sociedad, en cuyo caso se procederá a la desafectación total de 
la Reserva; o 

(2) en el caso que la Asamblea de Accionistas de la 
Sociedad así lo decida con el voto favorable de la mayoría simple 
del capital social integrado correspondiente a las Acciones 
Ordinarias, y con el voto favorable del FOMIN/BID, en cuyo caso la 
Asamblea podrá determinar la desafectación parcial o total de la 
Reserva.  
 

Artículo VI 
RESTRICCIONES A LA TRANSFERENCIA DE ACCIONES 

 
6.1. Los Accionistas en forma voluntaria se comprometen a no 
vender, transferir, ceder, gravar o de cualquier otra manera 
disponer de sus acciones o de los derechos políticos, económicos o 
de cualquier otro tipo emergentes de la propiedad de dichas 
acciones, durante el Período de Inversión (en adelante el “Plazo de 
Bloqueo”). 
 
6.2. Sin perjuicio del Plazo de Bloqueo estipulado en la cláusula 6.1. 
anterior, y en cualquier momento durante la vigencia del presente 
Convenio, en caso que algún Accionista pretendiese ofrecer sus 
acciones a la venta, en forma previa deberá requerir la conformidad 
del Comité Asesor, el que deberá expedirse dentro de los 30 
(treinta ) días hábiles de recibida la solicitud de autorización. La 
solicitud de autorización podrá ser demorada, condicionada, o 
denegada por el Comité Asesor a su sólo y exclusivo arbitrio. 
 
6.3. Las disposiciones del artículo sexto del presente Convenio no 

Parties shall agree on the following: 
 
 
(i) Once the Net Flow of Available Cash had been determined to be 
distributed in accordance with the provisions of Section 5.2.(c).(iii), the 
Parties shall vote in the Meeting in which the distribution of dividends is 
approved, the establishment of a facultative reserve equal to 10 % (ten per 
cent) of the Net Flow of Available Cash (hereinafter the “Reserve”), 
provided that the remaining 90 % (ninety per cent) of the Net Flow of 
Available Cash shall be distributed in accordance with what has been stated 
in Section 5.2.(c).(iii). 
 
(ii) The sums of money corresponding to the Reserve, shall be deposited in 
a bank account of the Company  and the disposal of such funds shall be 
made pursuant to what is established in Sections 5.2.(e).(iv) and 5.2.(e).(v) 
herein. 
 
 
(iii) Once the Reserve amounts to a level equal or higher than 10 % (ten per 
cent) of the Invested Capital, or 5 % (five per cent) of all the distributions of 
dividends made in accordance to what has been stated in Section 
5.2.(c).(iii), whatever is higher, the obligation of establishing new Reserves 
shall be suspended, except in the case the Shareholders’ Meeting  decides 
otherwise, and in such case the simple majority of the paid-up share capital 
corresponding to the Ordinary Shares and also the simple majority of the 
paid-up share capital of the Preferred Shares shall be necessary. 
 
 
 
(iv) In the event the release of the Reserve takes place, such Reserve shall 
be distributed in accordance with the provisions of Section 5.2.(c).(iii).  
 
 
(v) The release of the Reserve shall occur under the following assumptions:           

 
   

(1)  If there is a decision of proceeding with the winding-up of the 
Company, in this case the complete release of the Reserve shall 
occur. 

(2) In the case that the Shareholders’ Meeting of the Company so 
decides with the positive vote of the simple majority of the paid-
up share capital corresponding to the Ordinary Shares, and with 
the positive vote of FOMIN/IDB, in this case the Meeting may 
determine the partial or total release of the Reserve.  

 
 

Article VI 
RESTRICTIONS TO THE TRANSFER OF SHARES 

 
6.1. The Shareholders wilfully commit themselves not to sell, transfer, 
assign, levy or, as otherwise provided, dispose of their shares, or of the 
political or economic rights or of any other sort emerging from the 
ownership of the aforementioned shares during the Investment Period 
(hereinafter the “Blackout Period”). 
 
 
6.2. Without detriment to the “Blackout Period” stipulated in previous 
section 6.1. and, at any time during the lifetime of this Agreement, in case 
any Shareholder decided to offer his/her shares for sale, he/she must 
previously seek the approval of the Advisory Committee, which shall make 
a decision within 30 (thirty) consecutive days after the receipt of the 
authorisation request. The authorisation request may be delayed, 
conditioned to, or refused by the Advisory Committee to its sole and 
exclusive discretion. 
 
6.3. The provisions of article sixth of the Agreement herewith shall not be 



serán de aplicación en los siguientes supuestos: 
 
(i) Transferencia de Acciones de la Sociedad a favor de los 
cónyuges o herederos forzosos de un Accionista; 
 
(ii) Transferencia de Acciones de la Sociedad por parte del 
FOMIN/BID hacia un vehículo jurídico en el cual el FOMIN/BID 
acredite tener más del 50% (cincuenta por ciento) del capital social 
y votos. La Transferencia de las Acciones deberá realizarse con la 
condición que, en caso que el FOMIN/BID perdiese el control de 
dicho vehículo, entonces las Acciones cedidas deberán volver a ser 
propiedad del FOMIN/BID, quien podrá volver a ceder las Acciones 
en los términos de la presente cláusula; 
 
6.4. Una vez vencido el Plazo de Bloqueo, o en el supuesto que el 
Comité Asesor autorice una Transferencia de Acciones de la 
Sociedad, a partir de la firma del presente Convenio y hasta la 
finalización del mismo, ningún Accionista realizará una 
Transferencia de sus Acciones en la Sociedad sin haber cumplido, 
en forma previa, con los procedimientos previstos en este artículo 
sexto. A los efectos de este artículo sexto, se considerará 
Transferencia de Acciones cualquier transferencia por cualquier 
causa o título, incluyendo, sin que esta descripción importe 
limitación, permuta, donación, cesión, y las que resulten de actos 
tales como la fusión o escisión de sociedades, las distribuciones o 
reembolsos de capital, las distribuciones de dividendos en especie, 
las transferencias de aportes, derechos de suscripción preferente, y 
los debentures, obligaciones negociables o títulos valores 
convertibles. 
 
6.5. Derecho de Compra Preferente 
 
6.5.1. Los Accionistas no podrán vender, ceder o transferir todas o 
parte de sus acciones, si en forma previa no ofrecen a los demás 
Accionistas la venta de todas o parte de sus acciones en los mismos 
términos y condiciones en los que se proponen venderlas o en los 
que les han ofrecido comprarlas (en adelante el “Derecho de 
Compra Preferente”).  
 
6.5.2. A tal efecto, cualquier Accionista que se proponga enajenar o 
que haya recibido una oferta de compra de la totalidad o una parte 
de sus acciones (en adelante la “Parte Vendedora”), deberá notificar 
por escrito su intención en tal sentido o la oferta recibida (en 
adelante la “Oferta de Venta”) al Comité Asesor. La Parte 
Vendedora deberá comunicar fehacientemente al Comité Asesor la 
siguiente información:  
 
a) los términos y condiciones de la enajenación propuesta, 
conteniendo la cantidad de acciones que se propone vender (en 
adelante las “Acciones Ofrecidas”) y el precio propuesto de venta 
por acción (en adelante el “Precio Ofrecido”) 
 
b) la identidad del interesado en adquirirlas (el “Propuesto 
Comprador”). 
 
El Comité Asesor procederá de conformidad con lo expuesto en la 
cláusula 6.2. del Convenio.  
 
En el supuesto en que el Comité Asesor autorice la transacción, el 
Comité Asesor notificará, por los medios previstos en la cláusula 
10.1. del presente Convenio, a los demás Accionistas (en adelante 
las “Partes No Vendedoras”), los términos de la Oferta de Venta. 
 
6.5.3. Las Partes No Vendedoras, gozarán de un plazo de 30 
(treinta) días corridos, contados desde la fecha en que hubiesen 
recibido la Oferta de Venta (en adelante el “Plazo de Preferencia”), 

applied in the cases listed below: 
 
(i) Transfer of the Shares of the Company in favour of spouses or heirs-
apparent of a Shareholder; 
 
(ii) Transfer of the Shares of the Company by FOMIN/IDB to a legal 
instrument where FOMIN/IDB verifies the ownership of more than 50 % 
(fifty per cent) of the share capital and votes. The Transfer of Shares must 
be made, on condition that, should FOMIN/IDB lose the holding of such 
instrument, the Shares assigned must be owned again by FOMIN/IDB, who 
shall be able to assign the shares in accordance to what has been stated in 
this Section; 
 
 
6.4. After the Blackout Period has elapsed or, in the event that the Advisory 
Committee authorises the Transfer of Corporate Shares, as of the moment 
of the Agreement herewith and up to its termination, no Shareholder shall 
be allowed to Transfer his/her Corporate Shares without previous 
compliance of the procedures stated in article sixth.  For the purposes of 
this article sixth, it shall be considered Transfer of Shares any transfer due 
to any cause or security, including, without limitation, exchange, 
endowment, assignment and such resulting from events such as merges or 
spin-offs of companies, the distributions or refunds of principal, the 
distribution of dividends in kind, the transfer of contributions, pre-emptive 
subscription rights and debentures, commercial papers or convertible 
securities. 
 
 
 
 
6.5. Right to Preferential Purchase 
 
6.5.1. The Shareholders shall not be able to sell, assign or transfer all or 
part of their shares without previously offering other Shareholders all or 
part of their shares for sale, according to the same terms and conditions in 
which they intend to sell such shares, or in which it has been offered to 
purchase such shares (hereinafter the “Right to Preferential Purchase”.)  
 
 
6.5.2. To such aim, any Shareholder who shall intend to sell or who has 
received an offer to buy the aggregate or part of his/her shares (hereinafter 
the “Selling Party”), must  notify in writing his/her intention in such 
respect, or the offer received (hereinafter the “Selling Offer”) to the 
Advisory Committee. The Selling Party shall irrevocably notify the Advisory 
Committee the information listed below:  
 
 
a) The terms and conditions of the proposed sale, including the number of 
shares intended for sale (hereinafter the “Shares Offered”) and the 
proposed sale price per share (hereinafter the “Price Offered”) 
 
 
b) the identity of the person interested in buying the shares (the 
“Proposed Buyer”). 
 
The Advisory Committee shall proceed in accordance with the information 
stated in section 6.2. of the Agreement.  
 
In the event that the Advisory Committee should authorise the transaction, 
the Advisory Committee shall notify, by the means foreseen in Section 
10.1 herein to the other Shareholders (hereinafter the “Non Selling 
Parties”), the terms of the Sale Offer. 
 
6.5.3. The Non Selling Parties, shall have a 30 (thirty) consecutive-day 
term, as of the date of the receipt of the Sale Offer (hereinafter “Preferential 
Term”), to notify the Advisory Committee their intention of acquiring from 



para notificar al Comité Asesor su intención de adquirir de la Parte 
Vendedora la totalidad de las Acciones Ofrecidas en los mismos 
términos y condiciones contenidos en la Oferta de Venta. En caso 
que más de una Parte No Vendedora ejerciera el Derecho de 
Compra Preferente, las mismas sólo podrán adquirir una parte 
proporcional de las Acciones Ofrecidas, a prorrata de sus tenencias, 
la que se computará tomando en cuenta la totalidad de las acciones 
emitidas menos las Acciones Ofrecidas. La notificación del ejercicio 
del Derecho de Preferencia deberá efectuarse al Comité Asesor 
fehacientemente por escrito (en adelante la “Aceptación de la 
Oferta”), no debiendo modificarse los términos de la Oferta de 
Venta para que la Aceptación de la Oferta de Venta fuera 
procedente, y deberá contener la siguiente información: (a) 
nombre completo; (b) estado civil;    (c) número de pasaporte o 
cédula de identidad; (d) fecha de nacimiento; (e) profesión;                     
(f) domicilio real; y (g) domicilio constituido.  
 
6.5.4. Si una Parte No Vendedora decidiera no ejercer el Derecho 
de Compra Preferente, el resto de las Partes No Vendedoras 
tendrán derecho de acrecer a prorrata de sus respectivas tenencias 
sobre la proporción de la Parte que hubiere manifestado su 
intención de no ejercer el Derecho de Compra Preferente. 
 
6.5.5. Finalizado el Plazo de Preferencia, el Comité Asesor tendrá 5 
(cinco) días hábiles para notificar a la Parte Vendedora el listado de 
los Accionistas que ejercieron el Derecho de Compra Preferente y el 
Derecho de Venta Conjunta – conforme se lo define en la cláusula 
6.6. del Convenio. Con la notificación de la Aceptación de la Oferta 
por parte del Comité Asesor se entenderá que entre la Parte 
Vendedora y el o los accionistas que hubieren ejercido el Derecho 
de Compra Preferente, se habrá celebrado un acuerdo de 
compraventa vinculante de conformidad con los términos de la 
Oferta de Venta y los previstos en el presente Convenio. 
 
6.5.6. Queda expresamente acordado que, con excepción de las 
Acciones Preferidas Clase A que no serán transformadas en ningún 
caso, y en caso de corresponder, las acciones que sean adquiridas 
por los Accionistas en virtud del ejercicio del Derecho de Compra 
Preferente, serán transformadas de la siguiente manera: 
 

(i) si el comprador es un Accionista Ordinario, un 
Accionista Preferido Clase A, o un Accionista Preferido 
Clase C, y en caso de corresponder, las acciones 
adquiridas serán transformadas en Acciones 
Preferidas Clase C, salvo que el monto de inversión en 
la Sociedad que dichas acciones represente supere la 
suma de US$ 1.000.000 (dólares estadounidenses un 
millón), en cuyo caso serán transformadas en 
Acciones Preferidas Clase B. 

(ii) si el comprador es un Accionista Preferido Clase B, y 
en caso de corresponder, las acciones adquiridas 
serán transformadas en Acciones Preferidas Clase B. 

 
6.5.7. Si vencido el Plazo de Preferencia las Partes No Vendedoras 
no hubieren comunicado al Comité Asesor fehacientemente el 
ejercicio del Derecho de Compra Preferente otorgado por el 
presente, la Parte Vendedora quedará facultada para vender las 
Acciones Ofrecidas, en los mismos términos y condiciones 
comunicados al Comité Asesor. Si la venta cuyas condiciones fueron 
comunicadas no se perfeccionare dentro del plazo de 30 (treinta) 
días corridos inmediatos siguientes a la fecha de vencimiento del 
Plazo de Preferencia, las Acciones Ofrecidas no podrán ser  
transferidas a menos que se siga nuevamente el procedimiento 
previsto precedentemente.   
 
6.6. Derecho de Venta Conjunta (tag-along right) 

the Selling Party the aggregate amount of the Shares Offered, in accordance 
with the same terms and conditions stated on the Sale Offer.  In the event 
that more than one Non Selling Party should exercise the Right to 
Preferential Purchase, such Parties would only be entitled to acquire a 
proportional part of the Shares Offered, on a pro-rata basis of their 
holdings, which shall be registered taking into account the aggregate 
amount of the shares issued minus the Shares Offered. The notice of 
exercise of the Preferential Right must be submitted before the Advisory 
Committee irrevocably in writing (hereinafter the “Acceptance of the 
Offer”), and the terms of the Sale Offer shall not be modified for the 
Acceptance of the Offer to be admissible and shall include the information 
stated below: (a) full name; (b) marital status; (c) number of passport or 
identification; (d) date of birth; (e) activity; (f) domicile of choice; and (g) 
legal residence.  
 
 
 
6.5.4. In the event that one of the Non Selling Parties should decide not to 
exercise the Right to Preferential Purchase, the remaining Non Selling 
Parties shall have the right to accrue on a pro-rata basis their holdings on 
the proportion of the Party which stated his/her intention not to exercise 
his/her Right to Preferential Purchase. 
 
6.5.5. After the Preferential Term has elapsed, the Advisory Committee will 
have 5 (five) working days to notify the Selling Party the list of the 
Shareholders who exercised their Right to Preferential Purchase and their 
Tag-along Right, as defined in Section 6.6. of this Agreement. With the 
notice of the Acceptance of the Offer by the Advisory Committee it shall be 
construed that the Selling Party and the shareholder/s who had exercised 
the Right to Preferential Purchase have entered into a binding purchase and 
sale agreement in accordance with the terms of the Sales Offer and foreseen 
in the Agreement herewith. 
 
 
6.5.6. It is specifically agreed that, with exception of the Class A Preferred 
Shares which in no case shall be modified, and whenever it is applicable, the 
shares purchased by the Shareholders by virtue of the exercise of the Right 
to Preferential Purchase, shall be modified as follows: 
 
 

(i) if the buyer is a Ordinary Shareholder, a Class A Preferred 
Shareholder, or a Class C Preferred Shareholder if 
corresponding, the shares purchased shall be transformed 
into Class C Preferred Shares, except in the event that the 
investment amount in the Company represented by such 
shares exceeds the amount of USD 1,000,000 (one million 
United States dollars), in which case the shares shall be 
transformed into Class B Preferred shares. 

(ii) if the buyer is a Class B Preferred Shareholder and, if 
corresponding, the shares purchased shall be transformed 
into Class B Preferred Shares. 

 
 
6.5.7. If, after the Preferential Term has elapsed, the Non Selling Parties 
failed to notify the Advisory Committee irrevocably the exercise of the Right 
to Preferential Purchase granted by this Agreement, the Selling Party shall 
be entitled to sell the Shares Offered according to the same terms and 
conditions notified to the Advisory Committee. In the event that the sale, 
the conditions of which had been notified, was not executed within the 
term of 30 (thirty) consecutive days after the date of expiration of the 
Preferential Term, the Shares Offered could not be transferred unless the 
aforementioned procedure is followed.  
 
 
 
6.6. Tag-along Right 



 
6.6.1. Adicionalmente a lo dispuesto en el artículo 6.5. anterior, una 
Parte Vendedora, sea ésta constituida por un sólo Accionista o por 
un conjunto de Accionistas, no podrá vender sus Acciones en la 
Sociedad, si, previamente y en las mismas condiciones, no ofrece a 
los restantes Accionistas, a prorrata de su participación accionaria, 
la posibilidad de participar en la venta agregando el mismo 
porcentaje de acciones que se propone enajenar la Parte 
Vendedora, al mismo comprador y en las mismas condiciones (el 
“Derecho de Venta Conjunta”). 
 
6.6.2. A los efectos correspondientes, se entenderá que la 
notificación para el ejercicio del Derecho de Compra Preferente 
según la cláusula 6.5.2. precedente, importará también la invitación 
a las Partes No Vendedoras, por el Plazo de Preferencia, para 
notificar el ejercicio de su Derecho de Venta Conjunta de parte de 
sus acciones (la “Aceptación de Venta Conjunta”) según el 
porcentaje de acciones que se proponga enajenar la Parte 
Vendedora. 
 
6.6.3. Si las Partes No Vendedoras ejercieran la Aceptación de 
Venta Conjunta (en adelante la o las “Partes Adherentes”) en la 
forma prevista en la cláusula 6.5.3., la Parte Vendedora deberá 
solicitar al Propuesto Comprador, por un plazo de 10 (diez) días 
hábiles (en adelante el “Plazo de Aceptación”), si acepta comprar 
también las acciones ofrecidas en virtud de la o las Aceptaciones de 
Venta Conjunta. La Parte Vendedora deberá notificar tal solicitud al 
Propuesto Comprador dentro del plazo de quince días corridos de 
haber recibido del Comité Asesor, la notificación prevista en la 
cláusula 6.5.5.   
 
6.6.4. En el supuesto que el Propuesto Comprador acepte adquirir 
la totalidad de las tenencias de las Partes Adherentes, se entenderá 
que el Propuesto Comprador, la Parte Vendedora y la o las Partes 
Adheridas, deberán perfeccionar la transacción dentro del plazo de 
90 (noventa) días corridos inmediatos siguientes a la fecha en que 
el Propuesto Comprador notificó su aceptación. Transcurrido dicho 
plazo, si la venta no se hubiera perfeccionado, las acciones en venta 
no podrán ser transferidas a menos que se sigan nuevamente los 
procedimientos previstos en el presente Acuerdo. 
 
6.6.5. En el supuesto que el Propuesto Comprador no acepte 
adquirir la totalidad de las tenencias de las Partes Adherentes, la 
Parte Vendedora deberá notificar dicha circunstancia a la o las 
Partes Adherentes al domicilio constituido en la Aceptación de la 
Oferta, conforme lo previsto en la cláusula 6.5.3. La o las Partes 
Adherentes tendrán derecho pero no la obligación a participar en la 
venta conjuntamente (la “Decisión de Continuación”), en 
proporción a sus respectivos porcentajes de participación en el 
Capital Social Integrado de la Sociedad, considerada la sumatoria de 
las participaciones sociales de tales Partes que intervengan en la 
venta como el 100% (cien por ciento) de las acciones a vender, 
circunstancia que deberán notificar a la Parte vendedora dentro de 
los 5 (cinco) días hábiles en que hubieren recibido la notificación de 
la Parte Vendedora haciendo conocer la negativa del Propuesto 
Comprador a adquirir la totalidad de las tenencias de las Partes 
Adherentes. La Decisión de Continuación deberá ser notificada por 
la Parte Vendedora al Propuesto Comprador dentro del plazo de 15 
(quince) días hábiles de recibida la notificación del Propuesto 
Comprador no aceptando adquirir la totalidad de las tenencias de 
las Partes Adherentes o de vencido el Plazo de Aceptación. En el 
supuesto que las Partes hubieran notificado la Decisión de 
Continuación y la oferta originaria del Propuesto Comprador no se 
hubiera visto terminada, las Partes que hubieran notificado la 
Decisión de Continuación deberán perfeccionar la venta dentro del 
plazo de 90 (noventa) días corridos inmediatos siguientes a la fecha 

 
6.6.1. Additionally to the provisions of previous Article 6.5., one Selling 
Party, either constituted by an individual Shareholder or by a group of 
Shareholders, shall not be entitled to sell their Shares in the Company, if, 
previously and under the same conditions, such Selling Party would not 
offer the remaining Shareholders the possibility of participating in the sale, 
by adding the same percentage of the shares that the Selling Party intends 
to sell to the same buyer and under the same conditions (the “Right to 
Joint Sale”) . 
 
 
6.6.2. In this respect, it must be construed that the notice served for the 
exercise of the Right to Preferential Purchase in accordance with previous 
Section 6.5.2., shall also entail an invitation to the Non Selling Parties, 
during the Preferential Term, to notify the exercise of their Right to Joint 
Sale of part of their shares (the “Acceptance of Joint sale”) in accordance 
with the percentage of shares that the Selling Party intends to sell.  
 
 
 
6.6.3. In the event that the Non Selling Parties exercised the Acceptance of 
Joint Sale (hereinafter the “Adherent Party/Parties”) as stipulated by 
section 6.5.3., the Selling Party must request the Proposed Buyer, during a 
10 (ten) successive day term (hereinafter “Term of Acceptance”), if he/she 
agrees to buy as well as the shares offered by virtue of the Acceptance/s of 
the Acceptance/s of Joint Sale. The Selling Party must notify such request to 
the Proposed Buyer within fifteen consecutive days of receipt from the 
Advisory Committee, the notice stipulated in section 6.5.5.   
 
 
 
6.6.4. In the event that the Proposed Buyer accepted to purchase the 
aggregate amount of the holdings from the Adherent Parties, it shall be 
construed that the Proposed Buyer, the Selling Party and the Adherent 
Party/Parties must execute the transaction within a term of 90 (ninety) 
consecutive days immediately after the date in which the Proposed Buyer 
notified his/her acceptance. After the aforementioned term, in the event 
that the sale had not been executed, the shares for sale shall not be 
transferred, unless the procedures stipulated in this Agreement are 
followed. 
 
6.6.5. In the event that the Proposed Buyer would not accept the aggregate 
amount of the holdings of the Adherent Parties, the Selling Party must 
notify such circumstance to the Adherent Party/Parties at the legal domicile 
constituted in the Acceptance of the Offer, as stated in section 6.5.3. The 
Adherent Party/Parties shall have the right, but not the obligation, to 
participate in the sale jointly (the “Decision to Continue”), proportionally to 
their corresponding percentages of the shareholdings of the paid-up share 
capital participation in the Company, considering the aggregate amount of 
the shareholdings of Parties participating in the sale as 100% (one hundred 
per cent) shares to be sold, event which must be notified to the Selling Party 
within 5 (five) consecutive days after receipt of the notice from the Selling 
Party, notifying the denial from such Proposed Buyer to purchase the 
aggregate amount of the holdings of the Adherent Parties. This Decision to 
Continue must be notified by the Selling Party to the Proposed Buyer within 
a term of 15 (fifteen) working days after receipt of the notice from the 
Proposed Buyer  not accepting the purchase of the aggregate amount of the 
holdings of the Adhering Parties  or after the Acceptance Term has expired. 
In the event that the Parties notified the Decision to Continue, and the 
original offer of the Proposed Buyer had not been concluded, the Parties 
which had notified the Decision to Continue must execute the sale within 
the term of 90 (ninety) consecutive days following immediately the date of 
the notice of the Decision to Continue. 
 
 
 



de notificación de la Decisión de Continuación. 
 
6.7. Obligación de Venta Conjunta (drag along) 
 
6.7.1. En el supuesto que: (i) la mayoría simple del capital social 
integrado correspondientes a las Acciones Ordinarias, y (ii) la 
mayoría simple del capital social integrado correspondiente a las 
Acciones Preferidas, deseen vender sus tenencias accionarias, 
tendrán derecho a exigir a los demás Accionistas, y éstos se obligan, 
a vender las suyas por el mismo precio y en las mismas condiciones 
en que se lleve a cabo la venta de las acciones de los Accionistas que 
representen las mayorías previstas en la presente cláusula, siempre 
que el adquirente no sea una Afiliada o Persona Vinculada a 
cualquiera de los Accionistas de la Sociedad. 
 
6.7.2. A tal efecto, los accionistas que reúnan las mayorías previstas 
en la cláusula 6.7.1. anterior enviarán a los demás Accionistas una 
declaración jurada firmada por el eventual comprador, declarando 
que éste último no es una Afiliada ni una Persona Vinculada a 
ningún Accionista, e indicando el precio de compra ofrecido. 
  
6.7.3. En caso que un Accionista o un grupo de Accionistas que 
representen al menos el 15% (quince por ciento) del Capital Social 
Integrado de la Sociedad no estuvieren de acuerdo con el precio 
ofrecido, entonces tendrán derecho a que la Sociedad sea valuada 
por un banco de inversión de prestigio internacional o una 
consultora contable de entre las conocidas como “big four”. En caso 
que el precio dictaminado por la consultora o banco de inversión 
fuera mayor al precio ofrecido por el tercero comprador, entonces 
los Accionistas no estarán obligados a vender a menos que los 
demás Accionistas los compensen por la diferencia. El costo de la 
valuación de las Acciones por el banco de inversión o consultora 
será soportado por los accionistas que hubieren cuestionado el 
precio ofrecido si el precio dictaminado fuera menor al precio 
ofrecido por el tercero comprador y por los accionistas que 
ejecutaron la Obligación de Venta Conjunta si el precio fuera mayor.   
 
6.8. Transferencia de Acciones a Terceros. Incorporación de 
nuevos Accionistas 
 
6.8.1. En todos los casos de Transferencia, y como condición previa 
de la Transferencia, el cesionario deberá suscribir un ejemplar de 
este Convenio y aceptar quedar obligado por el mismo. En caso que 
una Transferencia opere automáticamente por efecto de la ley 
aplicable, incluyendo el modo sucesión o el caso de otras 
transferencias libres según este Convenio, los nuevos accionistas 
quedarán igualmente obligados por este Convenio de forma 
automática.  
 
6.8.2.  Cualquier nuevo accionista que se incorpore como tal a la 
Sociedad en virtud de un Acuerdo de Suscripción, deberá hacerse 
parte de este Convenio al mismo momento de la celebración del 
Acuerdo de Suscripción, como condición esencial del mismo.  
 
6.8.3. Las adhesiones requeridas en las cláusulas 6.8.1. y 6.8.2. 
anteriores, deberán realizarse siguiendo el formato definido como 
Anexo 3 del presente Convenio. 
 
6.8.4. En forma previa a la incorporación de un nuevo accionista 
a la Sociedad, sea en virtud de una Transferencia de Acciones o de 
la celebración de un Acuerdo de Suscripción, el Comité Asesor, en el 
marco de lo previsto en la cláusula 6.2. del presente Convenio, 
deberá solicitar a todo nuevo accionista que suscriba una 
declaración jurada manifestando que no realiza Prácticas 
Prohibidas, en forma directa o indirecta, por sí o por intermedio de 
interpósita persona, conforme lo expuesto en el Anexo E del 

 
 
6.7. Drag-along Obligation 
 
6.7.1. In the event that: (i) the simple majority of the paid-up share capital 
corresponding to the Ordinary Shares, and (ii) the simple majority of the 
paid-up share capital corresponding to Preferred Shares should decide to 
sell their shareholdings, they shall have the right to demand the remaining 
Shareholders, and they shall be obliged to sell theirs for the same price and 
under  the same conditions  in which the sale of the shares of the 
Shareholders is undertaken, representing the majorities foreseen in this 
section, provided that the Buyer is not a Subsidiary or Person Related to 
any of the Shareholders of the Company. 
 
 
6.7.2. To such aim, the shareholders who obtain the majorities foreseen in 
previous section 6.7.1. shall deliver the other Shareholders an affidavit 
signed by the prospective buyer, stating that the latter is not a Subsidiary or 
Person Related to any of the Shareholders, and stating the purchase price 
offered. 
  
6.7.3. In the event that a Shareholder or a group of Shareholders 
representing at least 15 % (fifteen per cent) of the Paid-up Share Capital of 
the Company would not agree to the price offered, then they would be 
entitled to the right to request a valuation of the Company by an investment 
bank internationally prestigious or an accounting consulting firm known as 
the “big four”. In case the price established by the consulting firm or 
investment bank exceeded the price offered by the third party buyer, then 
the Shareholders would not be bound to sell on condition that other 
Shareholders compensated them for the difference. The valuation cost of 
the Shares made by the investment bank or consulting firm shall be 
supported by the shareholders who challenged the price offered, if the 
price audited was lower than the price offered by the third party buyer and 
by the shareholders executing the Joint Sale Obligation in case the price was 
higher.   
 
 
6.8. Transfer of Shares to Third Parties. Incorporating new 
Shareholders 
 
6.8.1. For all Transfers, and as a previous condition, the assignee must sign 
a copy of this Agreement and accept being bound by the Agreement.  In case 
the Transfer automatically became effective due to the applicable law, 
including the estate instance, or in case of other free transfers pursuant to 
this Agreement, the new shareholders shall be equally automatically bound 
by this Agreement  
 
 
 
6.8.2.  Any new shareholder incorporated as such in the Company by 
virtue of the Subscription Agreement, shall be part of this Agreement at the 
same time of the signing of the Subscription Agreement, as an essential 
condition of such Agreement.  
 
6.8.3. The adhesions stipulated in previous sections 6.8.1. and 6.8.2., 
must be performed according to the format stated in Appendix 3 of this 
Agreement. 
 
6.8.4. Previously to the inclusion of a new shareholder to the Company, 
either by virtue of Transfer of Shares or the execution of a Subscription 
Agreement, the Advisory Committee, under the provisions stated in section 
6.2. of this Agreement shall request to any new shareholder to subscribe a 
sworn statement stating that he/she does no perform any Forbidden 
Practice, directly or indirectly, individually or through a representative, in 
accordance with the provisions of Appendix E hereby, as well as perform an 
evaluation of personal information of the new shareholder. In case the 



presente, así como llevar a cabo un análisis de los antecedentes 
personales del nuevo accionista. En el caso que el nuevo accionista 
fuese a: 
 
(i) adquirir Acciones Preferidas Clase B, el Comité Asesor deberá 
requerir la conformidad del FOMIN/BID, quien deberá responder si 
otorga o no la conformidad para la incorporación del nuevo 
accionista dentro de los 30 (treinta) días corridos en que el Comité 
Asesor le hubiere realizado al consulta. En el caso en que el 
FOMIN/BID hubiere manifestado su conformidad, el Comité Asesor 
requerirá del voto favorable de la mayoría simple de los 
Comisionados a efectos de aprobar la incorporación del nuevo 
accionista. 
 
(ii) adquirir Acciones Preferidas Clase C, el Comité Asesor 
requerirá del voto favorable de la mayoría simple de los 
Comisionados a efectos de aprobar la incorporación del nuevo 
accionista.  
 
Las PARTES expresamente manifiestan que, sin perjuicio de la 
declaración jurada que le será requerida a los nuevos accionistas 
que se incorporen a la SOCIEDAD, dicha circunstancia de ninguna 
manera implicará una obligación para el directorio, el Comité 
Asesor, y/o Nibeluz, de realizar una verificación o constatación 
acerca de la veracidad de dicha declaración jurada.     
 
6.9. Otros 
 
(i) Las limitaciones a la transferencia de las acciones establecidas 
por el presente artículo sexto deberán hacerse constar en cada uno 
de los certificados representativos de acciones (Artículo 305, inciso 
2o. de la Ley de Sociedades Comerciales).  
 
(ii) El Directorio no registrará ninguna transferencia de acciones 
que no cumpla con lo establecido en este Convenio. 
 
(iii) Toda vez que exista más de un Accionista obligado o 
interesado en Adquirir Acciones deberá respetarse el derecho de 
todos ellos de acrecer en igual proporción en la medida que cada 
uno cumpla a su vez con sus obligaciones. 
 
(iv) Las Partes no podrán de ningún modo gravar, ceder 
fiduciariamente, prendar, ceder el usufructo, o realizar cualquier 
otro acto que pudiera privar, afectar o limitar los derechos de las 
otras Partes previstos en el presente Convenio, sin el previo y 
expreso consentimiento por escrito del Comité Asesor, cuya 
decisión deberá ser adoptada por 4 (cuatro) de sus integrantes. 
Para el caso de que las acciones de cualquiera de las Partes 
emitidas por la Sociedad sufrieren embargo o cualquier otra 
medida judicial que tenga el efecto de impedir la libre 
disponibilidad de ellas, la Parte afectada hará lo necesario para 
obtener el levantamiento de la medida en un plazo de 90 (noventa) 
días corridos a partir del momento de su notificación a la Sociedad. 
En caso que fueran objeto de ejecución forzada, los demás 
Accionistas tendrán derecho a adquirirlas, en forma proporcional a 
su tenencia accionaria, igualando la mejor oferta que realizare un 
tercero.   

 
Artículo VII 

LIBROS, CUENTAS, INFORMES Y DERECHO DE INFORMACIÓN 
 
7.1. Libros y Contabilidad 
 
La Sociedad llevará los libros que la ley ordena y contabilidad 
apropiada según la normativa vigente. 
 

shareholder decided to: 
 
 
 
(i) purchase Class B Preferred Shares, the Advisory Committee must 
obtain the approval of  FOMIN/IDB, that must state whether they approve 
or not the incorporation of  the new shareholder within a term of 30 
(thirty) consecutive days after the Advisory Committee had submitted the 
inquiry. In the event that FOMIN/IDB had stated their agreement, the 
Advisory Committee shall request the positive vote of the simple majority 
of the Commissioners in order to approve the incorporation of the new 
shareholder. 
 
 
(ii) purchase Class C Preferred Shares, the Advisory Committee shall 
request the positive vote of the simple majority of the Commissioners in 
order to approve the incorporation of the new shareholder.  
 
 
The PARTIES specifically state that, without detriment of the sworn 
statement to be requested to the new shareholders to be incorporated to 
the COMPANY, such instance shall in no way imply an obligation for the 
Board of Directors, for the Advisory Committee and/or Nibeluz, to perform 
a verification or ratification of the accuracy of such sworn statement.   
 
 
6.9. Others 
 
(i) The limitations to the transfer of shares stipulated by this sixth article 
must be stated on each certificate representing the shares (Article 305, 
subsection 2o. of the Companies Act).  
 
 
(ii) The Board of Directors shall not record any transfer of shares which 
does not comply with the provisions of this Agreement. 
 
(iii) Whenever there is more than one Shareholder thereupon obliged, or 
who intends to Purchase Shares, the right of all shareholders to accrue in 
equal proportion, must be respected to the extent that each complies in 
turn with his/her duties. 
 
(iv) The Parties shall not be entitled to levy, assign, fiduciarily assign, pledge 
or assign the right of enjoyment or undertake any other action which could 
deprive, affect or limit the rights of the other Parties stipulated in this 
Agreement, without the previous and express consent in writing by the 
Advisory Committee and the decision must be adopted by 4 (four) of its 
members. In case the shares of any of the Parties issued by the Company 
were subject to foreclosure or any other legal action with the effect of 
preventing the free availability of such shares, the affected Party shall make 
the necessary efforts to reverse the decision in a term of 90 (ninety) 
consecutive days as of the moment of notifying the Company. In case such 
shares were subject to enforcement of judgment, the other Shareholders 
shall be entitled to purchase such in proportion to their shareholdings by 
matching the best offer submitted by a third party.  

 

 

 
Article VII 

BOOKS, ACCOUNTS, REPORTS AND RIGHT TO INFORMATION 
 
7.1. Books and Accounts 
 
The Company shall keep the books legally stipulated and the relevant 
accounting pursuant to the legal rules in force. 
 



7.2. Derecho a la Información 
 
El FOMIN/BID y/o cualquier Accionista o uno o más Accionistas 
propietarios en conjunto de por lo menos el 20% (veinte por 
ciento) del Capital Social Integrado, tendrán derecho a solicitar 
información de la marcha de los negocios e información 
económico-financiera con un nivel de detalle razonable que le 
permita efectuar una evaluación objetiva del estado de la Sociedad.  
 
Sin que esto implique limitación de lo anterior, a requerimiento de 
FOMIN/BID, y/o uno o más Accionistas propietarios en conjunto de 
por lo menos el 20% (veinte por ciento) del Capital Social Integrado 
y dentro de un plazo razonable desde tal solicitud, la Sociedad 
deberá proporcionar:    (a) estados de ingresos, de gastos y de flujo 
de caja; y (b) estados contables (de situación patrimonial, de 
resultados y otros de estilo) anuales o periódicos. 
 
Los derechos de información y de fiscalización de los negocios 
sociales del FOMIN/BID y/o de aquellos Accionistas que 
representen menos del 20% (veinte por ciento) del Capital Social 
Integrado se regirán por las disposiciones de los artículos 319, 321 
y demás concordantes de la Ley de Sociedades Comerciales.  
 
7.3. Reportes al FOMIN/BID 
 
El Directorio, en forma anual, y a más tardar el 30 de abril de cada 
año, y previa aprobación del mismo, remitirá al FOMIN/BID un 
reporte preparado por el Manager, que, como mínimo, deberá 
contemplar los requerimientos establecidos en el Anexo 4 del 
Convenio. En caso que el Directorio de la Sociedad no cumpla con el 
envío de los reportes previstos en la presente cláusula, el 
FOMIN/BID podrá suspender el desembolso de los fondos 
correspondientes a la integración de las acciones que 
oportunamente suscribiera el FOMIN/BID, sin perder derechos de 
compra/venta de sus Acciones de otra forma previstos en este 
Convenio.  
 
7.4. Auditor 
 
El Auditor de la Sociedad será Schipani & Asociados – miembro 
independiente de Morrison International. Si el Directorio o Nibeluz 
decidiese reemplazar al Auditor, deberá contar en forma previa con 
la conformidad del Comité Asesor, conforme las disposiciones de la 
cláusula 4.4.2.(iv).      

 
Artículo VIII 

PLAZO DEL CONVENIO – LIQUIDACIÓN DE LA SOCIEDAD  
 
8.1. El presente Convenio entrará en vigencia a partir de la fecha de 
su celebración, y permanecerá en vigencia durante 15 (quince) 
años. Transcurrido dicho plazo, el Convenio se prorrogará 
automáticamente por períodos sucesivos de 15 (quince) años, 
siempre que ninguno de los Accionistas manifieste por escrito su 
voluntad de no renovarlo con por lo menos 90 (noventa) días de 
anticipación a la fecha de vencimiento del plazo inicial o de 
cualquiera de sus prórrogas, notificación que deberá ser remitida al 
Directorio de la Sociedad. La vigencia del presente Convenio podrá 
verse reducida en el caso que, durante el plazo de vigencia, ocurra 
alguno de los siguientes hechos: 
 

(a) se produzca la cancelación de la inscripción de la 
Sociedad ante la Auditoría Interna de la Nación; o 

(b) se resuelva la liquidación de la Sociedad; 
 
8.2. En el supuesto que se decidiese la liquidación de la Sociedad, 
ya sea por el cumplimiento o terminación del Período de Inversión, 

7.2 Right to information 
 
FOMIN/IDB/ and/or any Shareholder or one or more owner Shareholder 
jointly representing at least 20 % (twenty per cent) of the Paidup Share 
Capital, shall be entitled to request information of the business operations 
and economic and financial information with a reasonable level of detail to 
permit an objective assessment of the status of the company. 
 
 
Without limitation of the aforementioned, as per request of FOMIN/IDB 
and/or one or more owners Shareholders jointly representing at least 20 % 
(twenty per cent) of the Paidup Share Capital and within a reasonable term 
as of such request, the Company must provide:    (a) profit and loss and cash 
flow statements; and (b) financial statements (financial position, income 
statements and similar reports) annual or periodical. 
 
 
The right to information and auditing about the businesses of the company 
of FOMIN/IDB and/or such Shareholders representing at least below 20 % 
(twenty per cent) of the Paidup Share Capital shall be governed by the 
stipulations included in articles 319, 321 and others related to the 
Companies Act.  
 
7.3 Reports to FOMIN/IDB 
 
Annually, the Board of Directors, with previous approval, shall forward not 
later than April 30 each year to FOMIN/IDB a report produced by the 
Manager, which must contemplate at least the requirements stated in 
Appendix 4 of the Agreement. In case the Board of the Company should not 
comply with the submission of the reports provided in this section, 
FOMIN/IDB is entitled to cease the disbursement of the corresponding 
funds for the  integration of shares timely subscribed  by FOMIN/IDB, 
without losing the right to purchase/sale of its Shares as otherwise 
provided in this Agreement.  
 
 
 
7.4 Auditor 
 
The Auditor of the Company shall be Schipani & Asociados – independent 
member of Morrison International. If the Board of Directors or Nibeluz 
decided to replace the Auditor, they must previously have the approval of 
the Advisory Committee, in accordance with the provisions of section 
4.4.2.(iv).      

 
Article VIII 

TERM OF THE AGREEMENT – LIQUIDATION OF THE COMPANY  
 
8.1. The Agreement herewith shall enter into force as of the date of its 
execution and shall remain valid for  15 (fifteen) years. After such term has 
elapsed, the Agreement shall be automatically extended for subsequent 
periods of 15 (fifteen) years, as long as no Shareholder submits in writing 
his/her decision of not renewal at least 90 (ninety) days previous to the 
expiration of the initial term or of any of its extensions, such notice must be 
served to the Board of CDirectors. The validity of this Agreement can be 
reduced in case that, during such term of validity, any of the following 
events should occur: 
 
 
 

(a) the cancellation of the registration of the Company before the 
State Internal Audit is materialised; or 

(b) the liquidation of the Company is decided; 
 
8.2. In the event the liquidation of the Company is decided, either due to the 
compliance or finalisation of the Investment Period or due to any other 



o por cualquier otro motivo conforme las disposiciones del 
presente Convenio, la Sociedad se disolverá y liquidará de acuerdo 
con las leyes de la República Oriental del Uruguay y las 
disposiciones establecidas en los estatutos de la Sociedad. 
 
8.2.1. Nibeluz o, en caso en que ésta no se desempeñase como 
administradora de la Sociedad, un liquidador (el "Liquidador") 
nombrado por mayoría simple del Capital Social Integrado de la 
Sociedad, deberá, en los tiempos razonablemente necesarios, 
proceder a la venta ordenada o liquidación de los activos de la 
Sociedad, y en consecuencia aplicar y distribuir el producido de 
dicha venta o liquidación con el siguiente orden de prioridades, 
salvo disposición en contrario de la ley: 
  
(a) en primer lugar, para pagar todos los gastos de liquidación; 
  
(b) en segundo lugar, para pagar a todos los acreedores de la 
Sociedad (incluidos aquellos Accionistas que fuesen también 
acreedores) en el orden de prioridad establecido por ley o 
cualquier otro acuerdo del que fuere parte la Sociedad; 
  
(c) en tercer lugar, para el establecimiento de cualquier reserva de 
dinero razonable que Nibeluz o el Liquidador estimen necesarias 
realizar, la que podrá constituirse mediante la creación de una 
cuenta escrow; 
  
(d) en cuarto lugar, a los titulares de Acciones Preferidas, a 
prorrata de sus tenencias accionarias, hasta tanto hayan 
recuperado el valor nominal de sus acciones, y 
 
(e) quinto, a los Accionistas y a Nibeluz, en caso de corresponder, 
en la forma establecida en la cláusula 5.2. del Convenio. 
 
8.2.2. Tras la liquidación, Nibeluz o el Liquidador podrán, a su 
discreción razonable: (a) proceder a liquidar la totalidad o una 
parte de los activos de la Sociedad y aplicar el producido de dicha 
liquidación en la forma prevista anteriormente y (b) sólo en el 
supuesto que resulte razonablemente necesario contratar los 
servicios de peritos tasadores independientes para evaluar el valor 
de los activos de la Sociedad no vendidos o cedidos de cualquier 
otra forma, para determinar el valor justo de mercado de esos 
activos, y asignar cualquier ganancia o pérdida que arroje dicha 
valuación a los Accionistas, como si los activos en cuestión hubieren 
sido vendidos en la fecha de la distribución de dividendos y, 
después de dar efecto a cualquier ajuste, distribuir dichos activos 
en la forma establecida anteriormente; siempre que Nibeluz o el 
Liquidador, hayan realizado intentos de buena fe para liquidar los 
activos de la Sociedad suficientes para satisfacer en efectivo, las 
deudas y pasivos descritos anteriormente. 
 
8.2.3. Si un Accionista, con el asesoramiento profesional adecuado, 
determina que existe una probabilidad razonable de que cualquier 
distribución en especie de un activo puede causar a dicho 
Accionista estar en violación de cualquier ley, reglamento u orden, 
dicho Accionista y la Sociedad utilizarán sus mejores esfuerzos para 
celebrar acuerdos alternativos. 
  

Artículo IX 
DECLARACIONES Y GARANTÍAS 

 
9.1. Cada Accionista declara y garantiza a los otros Accionistas -a la 
fecha de este Convenio-: 
 

(i) Que la celebración de este Convenio y el cumplimiento 
de sus obligaciones asumidas en el presente no coliden 
ni resultan en un incumplimiento de cualquier acuerdo 

reason pursuant to the provisions of this Agreement, the Company shall be 
dissolved and settled according to the Laws of the Republic of Uruguay and 
to the provisions set forth in the bylaws of the Company. 
 
 
8.2.1. Nibeluz or, in the event that such company should be the manager of 
the Company, a liquidator (the "Liquidator") appointed by simple majority 
of the Paidup share capital of the Company, with the necessary reasonable 
time shall proceed to the scheduled sale or winding up of the assets of the 
Company and, consequently apply and distribute the result of such sale or 
winding up with the following order of priorities, except in case otherwise 
provided by law: 
 
  
(a) first, to pay all the liquidation expenses; 
  
(b) second, to pay all the creditors of the Company (including such 
Shareholders which were also creditors) in the order of priority set forth by 
law or any other agreement the Company had entered into; 
 
  
(c) third, the establishment of any reasonable monetary provision that 
Nibeluz or the Liquidator deem necessary, which can be materialised by 
means of the establishment of an escrow account; 
 
  
(d) fourth, to shareholders of Preferred Shares, on a pro rata basis of their 
share holdings, until the face value of their shares has been recovered, and 
 
 
(e) fifth, to the Shareholders and to Nibeluz, if corresponding, as provided 
in section 5.2. of the Agreement. 
 
8.2.2. After the liquidation, Nibeluz or the Liquidator shall be entitled, to 
their reasonable discretion to: (a) proceed to the liquidation of the 
aggregate amount or part of the assets of the Company and to allocate the 
result of such liquidation in the manner previously provided for and (b) 
only on the assumption that it was reasonably necessary to hire the 
services of independent expert appraisers to appraise the value of the 
assets of the Company not sold or assigned in any other way, to determine 
the fair price of the market of such assets and to assign any profit or loss 
derived from such appraisal to the Shareholders, as if the relevant assets 
had been sold on the date of the distribution of dividends and, after 
materializing any adjustments, distribute such assets in the manner 
previously set forth; provided that Nibeluz or the Liquidator, attempted in 
good faith to settle the assets of the Company enough to serve in cash the 
debts and liabilities previously described. 
 
 
 
8.2.3. In the event that a Shareholder, with the corresponding professional 
advice, determines that there is a reasonable possibility that any 
distribution in kind of an asset may cause that such Shareholder would 
breach any regulation or order, such Shareholder and the Company shall 
make their best efforts to enter into alternative agreements. 
 
  

Article IX 
DECLARATIONS AND WARRANTIES 

 
9.1. Each Shareholder states and guarantees to the other Shareholders, on 
the date of this Agreement: 
 

(i) That the execution of the Agreement and the compliance with the 
duties undertaken through the Agreement herewith are not 
opposed or do not comply with any agreement or instrument 



o instrumento material del que sea parte o por el que se 
encuentre obligado, ni de cualquier orden, decreto o 
sentencia de una corte u órgano gubernamental. 

 

(ii) Que este Convenio constituye la obligación válida y legal 
de dicho Accionista, exigible de acuerdo con sus 
términos. 

 

(iii) Que según el leal saber y entender de dicho Accionista, 
toda la información fáctica entregada a los restantes 
Accionistas antes de celebrar este Convenio es cierta, 
auténtica y completa en todos sus aspectos materiales y 
no contiene ninguna declaración falsa respecto de 
hechos relevantes. 

 
(iv) Que los bienes materiales e inmateriales aportados a la 

Sociedad se encuentran libres de obligaciones y 
gravámenes, y su aporte en propiedad no viola ningún 
acuerdo previo u obligación a la que esté sujeta la parte 
aportante.  

 
9.2. La Sociedad manifiesta que, con excepción de las 
modificaciones detalladas en el Anexo H del presente Convenio, no 
hay modificaciones a los estatutos de la Sociedad, aumentos o 
reducciones de capital, rescates, canjes, emisiones, ventas o actos 
similares que estén pendientes o en curso de ejecución. No existe 
otra participación en el capital social o votos de la Sociedad (sea 
por conversión, opción, o de cualquier otra forma) que no sean las 
indicadas en el presente Convenio, ni hay ningún derecho 
económico o político en la Sociedad que no sean las detalladas en el 
presente Convenio. No hay acuerdos de socios, sindicaciones de 
voto o algún otro acuerdo o ley que involucre o afecte a la Sociedad. 
Se adjunta al presente como ANEXO H el estatuto de la Sociedad, 
con la última modificación publicada, y como ANEXO I el acta de 
asamblea de fecha 28 de junio de 2013 que reforma el estatuto de 
la Sociedad, y se encuentra en proceso de inscripción y publicación.  

 
Artículo X 
GENERAL 

 
10.1. Notificaciones 
 
Todas las notificaciones o comunicaciones requeridas o permitidas 
en este contrato se enviarán al domicilio detallado en el Anexo 5 o 
a la dirección de correo electrónico detallada también en el Anexo 
5, y se realizarán (a opción de la parte que curse la notificación) por 
cualquiera de las siguientes opciones:  
 
(a) mediante entrega personal con confirmación escrita de recibo,  
 
 
(b) por correo certificado o registrado prepago con acuse de recibo 
(correo aéreo internacional cuando sea en el exterior),  
 
(c) por fax o telegrama colacionado con acuse de recibo; o  
 
 
(d) mediante correo electrónico con acuse de recibo enviado por 
un representante autorizado en forma no automático. 
 
Cada parte que envíe una notificación según el presente contrato 
tomará el debido cuidado para asegurarse que la notificación ha 
sido efectivamente recibida por la parte a la que se dirige. 
  

which is part or for which he/she is bound, or of any other kind, 
or decree or judgment of any court or government entity. 

 

 

(ii) That this Agreement constitutes a valid and legal duty of such 
Shareholder, enforceable pursuant to its terms. 

 

 

(iii) That according to his/her good faith and to the best of his/her 
knowledge of such Shareholder, all the factual information 
delivered to the remaining Shareholders before entering into this 
Agreement is true, authentic and complete in its material aspects 
and does not include any misrepresentation in relation the 
relevant facts. 

 
(iv) That tangible and intangible assets contributed to the Company 

are free from duties and unencumbered and that the contribution 
is not in breach of any previous Agreement or obligation the 
contributing party is bound to.  

 
 
9.2. The Company states that, except for the amendments included in 
Appendix H of this Agreement, there are no amendments to the bylaws of 
the Company, capital increases or deductions, redemptions, swaps, 
issuances, sales or similar actions pending or under execution. There is no 
other participation in the share capital or votes of the company (either due 
to conversion, option or otherwise) not set forth in the Agreement 
herewith, nor any economic or political right in the Company not included 
in this Agreement. There are no agreements pertaining to partners, voting 
trusts or any other agreement or law which involves or affects the 
Company. APPENDIX H has been attached to this document as the Bylaws 
of the Company, including the last amendment published and as APPENDIX 
I the Minute of the Meeting dated June 28, 2013 amending the Bylaws of the 
Company which is under the registration and publication process.  

 
 

Article X 
GENERAL PROVISIONS 

 
10.1. Notices. 
 
All notices or communications required or permitted by this Agreement 
shall be delivered to the domicile stated in Appendix 5 or to the email 
address also stated in Appendix 5 and that such shall be served by means of 
any of the following options (decided according to the party serving the 
notice):  
 
(a) by means of personal delivery with written acknowledgement of 
receipt.  
 
(b) by means of certified or prepaid registered mail with acknowledgement 
of receipt (international air mail if it is abroad),  
 
(c) by means of a fax or registered telegram with acknowledgement of 
receipt; or  
 
(d) by means of email with acknowledgement of receipt sent by an 
authorised representative in a non automatic manner. 
 
Each party serving a notice in accordance with the Agreement herewith 
shall take the corresponding precautions to guarantee that the notice has 
been effectively received by the recipient. 
  
 



Los domicilios y los correos electrónicos detallados en el Anexo 5, 
subsistirán y se considerarán válidos todos los actos que en ellos se 
practiquen mientras las Partes no notifiquen en forma fehaciente al 
Directorio de la Sociedad la constitución de uno nuevo, y aunque en 
ellos no se encontrare la Parte a la cual se dirige la notificación. 
 
10.2. Arbitraje 
 
(i) Todo conflicto resultante de, o en conexión con la negociación, 
ejecución, interpretación, cumplimiento e incumplimiento de este 
Convenio, deberá ser exclusiva e irrecurriblemente resuelta por un 
tribunal de 3 (tres) árbitros, de acuerdo a las Reglas de Conciliación 
y Arbitraje de la Cámara Internacional de Comercio (las “Reglas 
ICC”). Las Partes acuerdan que el laudo arbitral será remedio único 
y exclusivo entre las Partes con respecto a cualquier Reclamo o 
demanda interpuesto ante el tribunal arbitral. 
 
(a) Selección de los árbitros.  Todos los árbitros serán 
abogados con experiencia en contratos similares al presente 
Convenio. La Parte que desea someter una controversia a arbitraje 
notificará a la otra Parte por escrito de acuerdo a las Normas ICC, 
incluyendo en dicha notificación el nombre del árbitro designado 
por dicha Parte. La otra Parte designará un árbitro y el tercer 
árbitro será designado por los dos árbitros designados por cada 
Parte o en su defecto conforme lo dispuesto por las Normas ICC. 
 
(b) Procedimiento arbitral. Todos los procedimientos 
arbitrales serán conducidos en idioma español según las Reglas 
ICC, y tendrán lugar en la ciudad de Montevideo, República Oriental 
del Uruguay. Las Partes acuerdan facilitar el arbitraje (i) poniendo a 
disposición de la otra Parte y de los árbitros a los efectos de 
inspección y relevamiento, todos los documentos, libros, registros y 
personal bajo su control, en la medida que los árbitros consideren 
relevante al conflicto; (ii) llevando a cabo las audiencias arbitrales, 
en la mayor medida de lo posible, en días sucesivos, o (iii) 
observando estrictamente los plazos establecidos por las Reglas 
ICC o por los árbitros para la presentación de las pruebas y los 
escritos. 
 
(c) Laudo: El laudo arbitral puede otorgar cualquier 
reparación que los árbitros consideren justa y equitativa 
incluyendo sin limitación alguna, el cumplimiento específico de las 
obligaciones. El laudo arbitral expondrá las razones sobre las que 
se fundan el laudo y la reparación; el mismo será definitivo y 
vinculante para las Partes del arbitraje y podrá incluir una decisión 
sobre los costos incluyendo honorarios razonables de abogados y 
demás gastos. Cualquier laudo arbitral mediante el cual se reconoce 
el derecho a una suma de dinero será expresado y pagadero en 
Dólares estadounidenses.  
 
(d) Ejecución del Laudo Arbitral: Las Partes acuerdan que 
la ejecución del laudo arbitral deberá realizarse ante los Tribunales 
Ordinarios de la Ciudad de Montevideo, República Oriental del 
Uruguay.  
 
(ii) Sin perjuicio de lo expuesto en el apartado (i) anterior, previo al 
inicio del proceso de Arbitraje, las partes deberán someterse a un 
proceso de conciliación amigable por un período de 30 (treinta) 
días corridos, prorrogable por las partes involucradas de común 
acuerdo, el cual será llevado a cabo adelante en la Ciudad de 
Buenos Aires, República Argentina. En caso que no fuere posible 
llegar a un acuerdo durante el proceso de conciliación amigable, las 
partes quedarán liberadas para proceder conforme lo expuesto en 
el apartado (i) anterior.    
 
10.3. Único Acuerdo. Modificaciones 

The domiciles and the electronic mails stated in Appendix 5, shall prevail 
and all actions performed shall be considered valid as long as the Parties do 
not effectively notify  the Board of Directors of the Company the 
establishment of a new one, even though in such could not be found the 
Party recipient of the notice. 
 
10.2.  Arbitrage 
 
(i) Any conflict resulting from or connected with the negotiation, execution, 
construal, compliance or non compliance of this Agreement shall be 
exclusively and unavoidably solved by a court consisting of 3 (three) 
arbitrators, pursuant to the agreement of Amicable Settlement Process and 
Arbitrage of the International Chamber of Commerce (the “ICC 
Regulations”). The Parties agree that the enforcement of awards of the 
arbitration shall be the only and exclusive remedy between the Parties in 
regards to any claim or suit brought before the Court of Arbitration. 
 
(a) Selection of Arbitrators.  All Arbitrators must be attorneys with 
experience in contracts similar to this Agreement. The Party submiting a 
controversy to arbitrage shall notify the other Party in writing according to 
ICC regulations, including in such notice the name of the Arbitrator 
appointed by such Party. The other Party shall appoint an arbitrator and 
the third arbitrator shall be appointed by the arbitrators appointed by each 
Party or otherwise in accordance with the provisions stated in ICC 
Regulations. 
 
(b) Arbitration Proceeding. All arbitration proceedings shall be 
carried out in Spanish language in accordance with ICC Regulations and 
shall take place in the city of Montevideo, Republic of Uruguay. The Parties 
agree to facilitate the arbitrage by (i) making available to the other Party 
and to the arbitrators for the purposes of inspection and surveillance all the 
documents, books, records and staff under their control , to the extent that 
the arbitrators consider relevant to the conflict; (ii) holding arbitrage 
hearings, to the greater extent posible in successive days or (iii) strictly 
observing the terms set forth by the ICC Regulations or by the arbitrators 
for the submission of the evidence and writs. 
 
 
 
(c) Enforcement of Awards: The enforcement of awards of 
arbitration can decide any remedy that arbitrators deem fair and just, 
including without limitations, the specific compliance of the obligations. 
The enforcement of awards of arbitration shall state the reasons supporting 
the enforcement of awards and the remedy; such shall be final and binding 
for the Parties of the arbitration, which can include a decision in respect of 
the costs including reasonable fees for lawyers and other expenses. Any 
enforcement of awards of arbitration through which it is acknowledged the 
right to an amount of money will be expressed and payable in US dollars.  
 
 
(d) Enforcement of Awards: The Parties agree that the execution of 
the enforcement of awards of the arbitration must be carried out before 
First Instance Courts of the city of Montevideo, Republic of Uruguay.  
 
 
(ii) Without detriment to the provisions in previous paragraph (i), before 
the inception of the Arbitration process, the parties shall be subject to an 
amicable settlement process during a 30 (thirty) consecutive day period, 
extendable by the parties involved by mutual agreement, which will be 
performed in the City of Buenos Aires, Argentine Republic. In the event of 
inability to reach an agreement during the amicable settlement process, the 
parties shall be free to proceed pursuant to the provisions stipulated in 
previous paragraph (i).    
 
 
10.3. Sole Agreement. Amendments 



 
Este Convenio constituye el único acuerdo entre las Partes y 
sustituye cualquier acuerdo o entendimiento anterior entre ellas 
con respecto a los asuntos aquí contemplados. Este Convenio podrá 
ser modificado solamente a través de un instrumento escrito 
firmado por todas las partes que lo firmen en este acto o en el 
futuro. 
 
10.4. Ley Aplicable. Interpretación 
 
Este contrato y los derechos de las partes de acuerdo al mismo se 
regirán e interpretarán de acuerdo con las leyes de la República 
Oriental del Uruguay, a pesar del hecho de que una o más partes de 
este contrato puede ser o devenir un residente de otro estado o 
país. 
 
10.5. Inmunidades 
 
Sin perjuicio de lo dispuesto en el presente Convenio, las Partes 
reconocen y aceptan que el Banco Interamericano de Desarrollo 
(BID) es un organismo multilateral y ha recibido, en tal condición, 
ciertas exenciones, privilegios e inmunidades por cada uno de sus 
países miembros. Nada en este Convenio, ni en sus posteriores 
modificaciones, podrá ser interpretado como renuncia o dispensa 
de las exenciones, privilegios e inmunidades otorgadas al BID, o a 
sus respectivos oficiales, empleados, representantes o agentes, bajo 
el Convenio Constitutivo del Banco Interamericano de Desarrollo, 
celebrado en Washington, D.C., el 8 de abril de 1959, así como en 
sus convenios con los países miembros, la Ley sobre Inmunidades 
de los Organismos Internacionales de los Estados Unidos de 
América, y demás leyes y reglamentos de sus países miembros. 
Todas las exenciones, privilegios e inmunidades del BID quedan 
expresamente reservadas. 
 
10.6. Obligación para Sucesores. Limitación a la Cesión 
 
Este contrato será obligatorio y beneficiará a cada uno de los 
Accionistas y sus respectivos representantes legales, sucesores y 
cesionarios autorizados. Excepto lo que se hubiera establecido en 
contrario en el Artículo VI, ninguna Parte podrá ceder sus derechos 
o delegar sus deberes emergentes de este contrato, total o 
parcialmente, sin el previo consentimiento escrito del Comité 
Asesor. 
 
10.7. Ejemplares 
 
Este contrato y sus anexos se firman en 3 (tres) ejemplares iguales, 
cada uno de los cuales será considerado un original. 

 
10.8. Independencia de las cláusulas 
 
Si cualquier disposición de este Convenio fuera declarada inválida o 
no exigible por un juez competente, el resto del Convenio no se verá 
afectado por dicha declaración, y cada cláusula válida del mismo 
será exigible en la máxima medida permitida por la ley. 
 
10.9. Fuerza Mayor 
 
Para el caso de que en cualquier momento a partir de la fecha de 
este Convenio las leyes o decretos de la República Oriental del 
Uruguay o de cualquier otra autoridad nacional o departamental 
competente con jurisdicción sobre el mismo resultaran 
modificados o fueran aplicados de manera tal que impidieran o 
frustraran materialmente los objetivos o la intención de las Partes 
contemplados en este Convenio o los de la Compañía, las Partes se 
comprometen a renegociar los términos de este Convenio de buena 

 
This Agreement constitutes the sole agreement between the Parties and 
survives any previous agreements or understandings between the parties 
related to the issues covered herein. This Agreement can be amended only 
through a written instrument signed by all the parties undersigning herein 
or in the future. 
 
 
10.4. Applicable Law. Interpretation 
 
This Agreement and the rights of the parties hereby shall be governed by 
the laws of the Republic of Uruguay, in spite of the fact that one or more of 
the parties in this Agreement can be or become a resident in another 
country. 
 
 
10.5. Immunities 
 
Without detriment to the contents of this Agreement, the Parties 
acknowledge and accept that the Interamerican Development Bank (IDB) is 
a multilateral entity and has recived in such capacity, certain exemptions, 
privileges and immunities for each member country. No element in this 
Agreement or in subsequent amendments can be construed as a waiver or 
dispensation to waivers, privileges and immunities granted to IDB, or to its 
officers, employees, representatives or agents under the Articles of 
Agreement of the Interamerican Development Bank, entered into in 
Washington, D.C., on the 8th of April 1959, as well as in the agreements 
with the member countries, the Law on Immunities of the International 
Organisations of the US and other laws and regulations of their member 
countries. All exemptions, privileges and immunities of IDB are expressly 
reserved. 
 
 
 
10.6. Obligations of Successors. Limits to Assignment 
 
This agreement shall be binding and shall benefit each of the Shareholders 
and their corresponding legal representatives, successors and authorised 
assignees.  Except as otherwise set forth in Section VI, no Party can assign 
its rights or delegate duties emerging from this agreement, totally or 
partially, without the previous written consent of the Advisory Committee. 
 
 
 
10.7. Copies. 
 
This agreement and its appendixes are signed in 3 (three) equal copies; 
each one shall be considered an original copy. 

 
10.8. Severability of the sections. 
 
In the event any provision of this agreement was declared invalid or non 
enforceable by any judge with jurisdiction, the rest of the Agreement shall 
not be affected by such statement and each section shall be enforceable to 
the extent legally permitted. 
 
10.9. Force majeure 
 
In the event that at any moment as of the date of this Agreement the laws 
and regulations of the Republic of Uruguay or any other national or 
departmental authority with jurisdiction were modified or enforced in a 
manner that would hinder or frustrate materially the objectives or 
intentions of the parties or of the Company included in this Agreement, the 
parties commit themselves to renegotiate in good faith the terms of this 
agreement, in order to guarantee each Party and the Company, in the extent 
possible, the benefits and objectives stated in this Agreement. 



fe, de modo de asegurar a cada parte y a la Sociedad, en la medida 
que resulte posible, los beneficios y objetivos reflejados en este 
Convenio. 
 
10.10. Confidencialidad  
 
(i) La existencia y los términos de este Convenio serán 
confidenciales y ninguna Parte los divulgará a menos que cuente 
con el previo consentimiento escrito de las otras Partes. Las Partes 
solamente revelarán la información contenida en el presente a sus 
empleados y asesores en la medida que resulte estrictamente 
necesario, y en la medida que se comprometan a respetar los 
términos de esta cláusula. Las Partes también acuerdan que no 
divulgarán a ningún tercero ninguna información sobre la 
Compañía o sobre la otra Parte, ni usarán dicha información en 
ninguna forma no específicamente prevista en este contrato, sin el 
previo consentimiento escrito de las otras Partes o del Directorio 
de la Sociedad, según el caso. Las Partes por el presente se otorgan 
mutuamente total autorización y consentimiento para divulgar 
información -aunque resulte confidencial de acuerdo con este 
contrato-, a sus inversionistas o financistas pero en condiciones de 
estricta confidencialidad y reserva.  
 
(ii) La obligación de confidencialidad permanecerá vigente 
mientras las Partes revistan carácter de accionistas de la Sociedad, 
y por un plazo de 1 (un) año posterior a la fecha en que dejen de 
serlo.  
 
(iii) El mencionado deber de mantener el carácter confidencial no 
será aplicable cuando la información (a) en oportunidad de ser 
suministrada era de conocimiento público conforme pueda ser 
verificado en una publicación impresa o de una manera similar; (b) 
tuvo conocimiento público después de ser divulgada a una Parte de 
una manera que no pueda ser imputable a la Parte a quien se 
efectuó la divulgación; (c) fue transmitida en forma independiente 
a una Parte en una manera no confidencial por un tercero 
autorizado para divulgar dicha información; (d) respecto de la cual 
una Parte reciba autorización por escrito de la Parte informante 
para divulgarla; o (e) deba ser divulgada por exigencia de la ley o 
reglamentación aplicable. 
 
(iv) No obstante lo anteriormente expuesto, el FOMIN/BID podrá 
revelar cualquier documento, registro o información relativa a la 
SOCIEDAD, sus bienes, negocios, actividades o asuntos (en 
conjunto, la "Información") a (i) cualquier Persona relacionada con 
la venta, trasferencia, cesión, y/o disposición de cualquier derecho 
del FOMIN/BID bajo este Convenio; (ii) cualquier Persona a efectos 
del ejercicio de cualquier poder, remedio o derecho relevante para 
este Convenio;            (iii) cualquier Persona en virtud de la ley 
aplicable; (iv) cualquier entidad bancaria o autoridad, de acuerdo 
con las instrucciones impartidas por dichas autoridades; o (v) los 
directores, funcionarios, empleados, abogados, consultores, 
agencias calificadoras, auditores independientes y asesores del 
FOMIN, el BID y de las respectivas afiliadas del FOMIN/BID o la 
Corporación Interamericana de Inversiones; las Partes reconocen y 
acuerdan que la revelación de la Información por parte del 
FOMIN/BID en las circunstancias contempladas en esta sección no 
viola ninguna obligación debida bajo este Convenio. 
 
10.11. No solicitación. Contratación de servicios 
 
(i) Las Partes se comprometen a no realizar ofertas de empleo o 
contratación, ni tener como empleado o contratar, a ninguno de 
los directivos, gerentes y, en general, empleados de la Sociedad o 
sus afiliadas, ya sea por sí o a través de otras personas o 
empresas. 

 
 
 
 
10.10. Confidentiality.  
 
(i) The existence and terms of this Agreement shall be confidential and no 
Party shall disclose such, unless having previous written consent of the 
other Parties. The Parties can only reveal the information contained in this 
document to their employees and advisors to the extent that it is 
considered strictly necessary and to the extent that they commit to abide by 
the terms of this section. The Parties also agree that they will not disclose to 
a third party any information on the Company or related to the other Party 
or shall use such information in any other way not specifically provided in 
this Agreement, without the prior written consent of the parties or of the 
Board of Directors, as the case may be. The Parties herewith mutually grant 
total authorisation and consent to disclose information, though it may be 
confidential according to this agreement, to their investors or financial 
experts however in strict confidence and reservation.  
 
 
 
 
(ii) The confidentiality obligation shall remain valid while the Parties have 
capacity of Shareholders of the Company and during a term of 1 (one) year 
after the date they cease to be Shareholders.  
 
 
(iii) The aforementioned duty of confidentiality shall not be applicable 
when the information (a) on occasion of being delivered was publicly 
known as could be verified through a printed publication  of the press or 
similar way; (b) was publicly known after being released to one of the 
Parties in a way that could not be attributable to the Party receiving the 
information; (c) was transmitted independently to a Party in a non 
confidential manner by a third party  authorised to disclose such 
information; (d) in respect of which one Party receives written 
authorisation in writing from the disclosing Party to reveal the information; 
or (e) must be released by legal requirement or applicable regulation. 
 
 
 
(iv) Not withstanding the foregoing, FOMIN/IDB can disclose any 
document, record or information related to the COMPANY, its assets, 
activities or affairs (together, the "Information") to (i) any person related to 
the sale, transfer or assignment and/or holding of any right of FOMIN/IDB 
under this Agreement; (ii) any Person with the purpose of the exercise of 
any relevant capacity, remedy or right for this Agreement  (iii) any Person 
by virtue of the applicable law; (iv) any bank entity or authority in 
accordance with the instructions given by such authorities; or (v) the 
directors, officers, employees, lawyers, advisors, rating agencies, 
independent advisors and advisors to FOMIN, BID and the corresponding 
affiliates of FOMIN/IDB or the Interamerican Investments Corporation; the 
Parties acknowledge and agree that the disclosure of information by 
FOMIN/IDB under the circumstances included in this section does not 
infringe any due obligation in accordance with this Agreement. 
 
 
 
 
10.11. Non solicitation. Hiring of services 
 
(i) The Parts commit themselves not to make employment or hiring 
offers, or employ or hire any of their directors, managers and, in general, 
employees of the Company or its subsidiaries, either themselves or 
through other persons or companies. 
 



 
(ii) Las Partes acuerdan que todos los contratos de suministros o 
servicios que sean celebrados en el futuro por la Sociedad con 
los Accionistas o con Afiliadas o con Personas Vinculadas o con 
sociedades vinculadas o relacionadas con cualquiera de las 
Partes, sólo serán celebrados en las condiciones y a las tasas 
imperantes en el mercado y previa aprobación del Comité Asesor 
de conformidad con lo expuesto en la cláusula 4.4.2.(vii) del 
Convenio. 
 
10.12. Incumplimiento. Mora 
 
(i) Se considerará que una Parte (en adelante la “Parte 
Incumplidora”) ha incumplido el presente Convenio si 
incumpliera todas o alguna de las obligaciones que le 
correspondieren conforme este Convenio (en adelante el o un 
“Incumplimiento”). 
 
(ii) En caso de ocurrir un Incumplimiento, la o las otras Partes 
(en adelante la “Parte Cumplidora”) deberán intimar a la Parte 
Incumplidora para que en el plazo de 15 (quince) días corridos 
subsane el Incumplimiento (en adelante el “Plazo de Gracia”). 
Una vez vencido el Plazo de Gracia sin que se subsane el 
Incumplimiento notificado, la Parte Cumplidora podrá proceder 
de conformidad con lo expuesto en la cláusula 10.2. del presente 
Convenio, y reclamar a la Parte Incumplidora la ejecución de las 
obligaciones nacidas del Convenio dentro del plazo que a tal 
efecto le conceda, con más los daños y perjuicios derivados del 
Incumplimiento. 
 
(iii) Si al vencimiento del Plazo de Gracia la Parte Incumplidora 
hubiera remediado el Incumplimiento, la Parte Cumplidora 
tendrá sólo el derecho a reclamar a la Parte Incumplidora los 
daños y perjuicios sufridos por tal Incumplimiento, de 
conformidad con lo dispuesto en la cláusula 10.2. del presente 
Convenio. 
 
(iv) Tratándose de obligaciones de hacer, el cumplimiento o 
incumplimiento se evaluará según el inicio del cumplimiento de 
la obligación y con su ejecución con la debida diligencia.  
 
(v) El consentimiento implícito de una Parte a una acción u 
omisión de la otra Parte incompatible con el Convenio, no podrá 
ser interpretado como una renuncia de la Parte a derecho alguno 
reconocido por el Convenio, ni como un impedimento que obsta 
al pleno ejercicio posterior de cualquiera de los derechos 
surgidos del Convenio. 
(vi) Las PARTES acuerdan que, cuando el Incumplimiento 
estuviere relacionado con las disposiciones de la cláusula 4.2.5. 
del presente Convenio, se le aplicará a la Parte Incumplidora una 
multa de USD 50.000 (dólares estadounidenses cincuenta mil) en 
concepto de cláusula penal por cada Incumplimiento. A fin de 
hacerla exigible, la Parte Cumplidora deberá intimar a la Parte 
Incumplidora al cumplimiento de la obligación incumplida en un 
plazo no menor de 5 (cinco) días hábiles contados desde la fecha 
de notificación. Vencido dicho plazo, la multa se hará 
inmediatamente exigible pudiendo solicitar la Parte Cumplidora 
su ejecución en forma judicial. Sin perjuicio de lo anterior, y en el 
supuesto que las PARTES, de conformidad con lo dispuesto en la 
cláusula 3.2. del Convenio, decidiesen incorporar al estatuto de 
la SOCIEDAD las disposiciones de la cláusula 4.2.5. del 
CONVENIO, las PARTES expresamente manifiestan que la 
cláusula penal prevista en la presente cláusula quedará sin 
efecto una vez que la modificación a los estatutos estuviere 
publicada.  
 

 
(ii) The Parties agree that all supply or services agreements entered into 
in the future by the Company with the Shareholders or with Subsidiaries 
or Related Persons or related companies or related to any of the Parties, 
shall only be entered into according to the conditions and rates 
prevailing in the market and with previous authorisation of the Advisory 
Committee pursuant to the provisions set forth in section 4.4.2.(vii) of 
the Agreement. 
 
 
10.12. Non compliance. Delinquency. 
 
(i) It shall be considered that one of the Parties (hereinafter “Non 
Compliant Party”) has infringed this Agreement if: Such Party failed to 
comply with any or all the corresponding obligations under this 
Agreement (hereinafter the or one “Noncompliance”). 
  
 
(ii) In the event of non compliance, the other Party/Parties (hereinafter 
the “Compliant Party”) shall give notice of breach to the Non Compliant 
Party in order that in a 15 (fifteen) consecutive day term, the latter 
should remedy such non compliance (hereinafter the “Grace period”). 
Once expired the grace period without remedy to the notified such non 
compliance the Compliant Party can proceed in accordance with the 
provisions of section 10.2 of the Agreement herewith and claim to the 
non compliant Party the satisfaction of the obligations derived from the 
Agreement within the term granted plus damages derived from such non 
compliance. 
 
 
(iii) If at the expiration of the Grace Period, the Non compliant Party 
would have remedied the non compliance, the Compliant Party shall 
only be entitled to claim damages to the Non compliant Party suffered by 
such non compliance, in accordance with the provisions of section 10.2 
of the Agreement herewith. 
 
 
(iv) In relation to the duties to act, the compliance or non compliance 
shall be assessed according to the initial moment of compliance of the 
obligation and to its discharge with due diligence.  
 
(v) The implicit consent of one of the Parties of an action or omission of 
the other Party incompatible with the Agreement must not be construed 
as a waiver of the Party to any right under the Agreement, nor hindrance 
barring further empowerment of any of the rights derived from the 
Agreement. 
 
(vi) The PARTIES agree that, when the Non compliance is related to the 
provisions stated in section 4.2.5. of this Agreement, the Non compliant 
Party shall be subject to a penalty of USD 50,000 (United Status dollars 
fifty thousand) as penalty clause for each Non compliance. In order to be 
demandable, the Compliant Party shall notify the Non compliant Party to 
satisfy the non complied obligation in a term not exceeding 5 (five) 
working days as of the date of the notice. After such term has expired, 
the penalty shall become immediately callable and the Compliant Party 
can demand its legal execution. Without detriment to the 
aforementioned, under the assumption that the PARTIES, in accordance 
with the provisions of section 3.2. of the Agreement, should decide the 
include to the bylaws of the COMPANY the provisions stated in section 
4.2.5. of the AGREEMENT, the PARTIES expressly state that the penalty 
clause foreseen in this section shall have no effect after the amendments 
of the bylaws have been published.   
 

 



10.13. Indemnidades 

En la máxima medida permitida por la ley, la Sociedad se 
compromete a indemnizar a los Directores de la Sociedad, los 
integrantes del Comité Asesor, a Nibeluz, y a cada uno de sus 
respectivos directores, funcionarios, socios, empleados, afiliados 
y beneficiarios, contra las responsabilidades, reclamos y los 
gastos relacionados, incluyendo honorarios de abogados, 
incurridos por causa de cualquier acción realizada u omitida en 
relación con las actividades de la Sociedad o en el trato con 
terceros en nombre de la Sociedad, si tal acción o decisión de no 
actuar fue tomada de buena fe y siempre que tal acción o 
decisión de no actuar no constituya una negligencia grave, mala 
conducta intencional, a sabiendas de estar violando la ley o que 
sea producto de un incumplimiento intencional y material del 
Convenio, del Acuerdo de Suscripción, y del Acuerdo de 
Management. 

10.14. Cláusulas Transitorias 
 
(i) Las Partes acuerdan que, hasta tanto no se encuentren 
publicadas las reformas al estatuto de la Sociedad que se 
llevaron a cabo en los términos que surgen del acta de asamblea 
general de accionistas que se adjunta al presente como ANEXO 
H, y en consecuencia se emitan las nuevas clases de acciones, las 
disposiciones del presente Convenio serán plenamente aplicable 
entre las Partes como si las tenencias de los Accionistas 
detallados en los Anexos A, B, C, y D, correspondiesen a la clase 
de acciones detalladas en dichos Anexos. En caso que alguna de 
las Partes no diese pleno cumplimiento a lo aquí dispuesto, será 
de aplicación la penalidad prevista en la cláusula 10.12.(vi) a 
cada evento de incumplimiento. 
 
(ii) En este sentido, las Partes acuerdan que la obligación de 
integración de las acciones que el FOMIN/BID suscriba en virtud 
del Acuerdo de Suscripción celebrado con la Sociedad, quedará 
sujeta a la condición suspensiva que la Sociedad de inicio al 
trámite de reforma del estatuto conforme las disposiciones del 
acta de asamblea que se adjunta al presente como Anexo H. Una 
vez que se hubiere dado cumplimiento a la obligación aquí 
prevista, la Sociedad podrá exigir al FOMIN/BID el cumplimiento 
de la obligación de integrar las acciones suscriptas en los plazos 
acordados en el Acuerdo de Suscripción. Si en el curso del plazo 
de 6 (seis) meses contados desde la fecha de inicio del trámite de 
reforma del estatuto de la Sociedad, el mismo no hubiese sido 
publicado por razones imputables a la Sociedad, el FOMIN/BID 
podrá suspender los desembolsos correspondientes a la 
integración de las acciones suscriptas.      
 
(iii) Las PARTES expresamente acuerdan que el presente 
Convenio de Accionistas entrará en vigencia una vez que el 
FOMIN/BID haya integrado las acciones que ha suscripto, y una 
vez que se haya celebrado y aprobado la asamblea de accionistas 
de la SOCIEDAD en términos sustancialmente similares a los que 
surgen del acta que se adjunta al presente convenio como 
ANEXO I.  
 
En señal de conformidad y consentimiento, las partes suscriben 
este convenio y sus anexos en todos sus ejemplares, el día 15 de 
julio de 2013. 
 
 
 

10.13. Indemnities 

To the extent permitted by the aplicable laws, the Company is committed 
to indemnify the Directors of the Company, the members of the Advisory 
Committee, Nibeluz and each of their corresponding directors, officers, 
partners, members and beneficiaries, as well as the members of the 
Advisory Committee in case of related responsibilities, claims and 
expenses, including lawyers fees, incurred into derived from any legal 
action initiated or omitted in relation with the activities of the Company 
or the relationship with third parties on behalf of the Company, in the 
event that such action  or decision of non performance was made in good 
faith and whenever such action or decision of non performance would 
not constitute gross negligence, willful misconduct, knowingly of breach 
of the law or derived from willful and material non compliance of the 
Agreement, of the Subscription Agreement and of the Management 
Agreement. 

 
10.14. Temporary Clauses 
 
(i) The Parties agree that, as long as the amendments to the bylaws of 
the Company have not been published under the terms derived from the 
Minute of the General Meeting of Shareholders attached hereby as 
APPENDIX H, and consequently the new classes of shares are issued, the 
provisions of this Agreement shall be applicable in full between the 
Parties as if the holdings of the Shareholders stated in Appendixes A, B, 
C, and D, should correspond to the class of shares stated in such 
Appendixes. In case any of the Parties should not fully comply with the 
provisions hereby, the penalty foreseen in section 10.12.(vi) shall be 
applicable to any event of non compliance. 
 
 
 
(ii) In this respect, the Parties agree that the obligation of the integration 
of shares subscribed by FOMIN/IDB by virtue of the subscription 
Agreement entered into with the Company, shall be subject to the 
condition precedent that the Company inititates the amendment of the 
bylaws pursuant to the provisions of the Minutes of the Meeting 
attached hereto as Appendix H. After the obligation foreseen herewith 
has been complied with, the company is entitled to demand FOMIN/IDB 
the compliance of the obligation to integrate the subscribed shares in the 
terms agreed in the Subscription Agreement. If in the term of 6 (six) 
months as of the date of initiation of the procedure of amendment of the 
bylaws of the Company, such would have not been Publishedfor reasons 
attributable to the company, FOMIN/IDB shall be entitled to cease the 
disbursements corresponding to the integration of the subscribed 
shares.      
 
 
(iii) The PARTIES expressly agree that this Shareholders Agreement 
shall be in force after  FOMIN/IDB has integrated the shares subscribed 
and after the shareholders meeting of the COMPANY has taken place and 
has been approved in terms materially similar to those emerging from 
the Minute attached to this Agreement as APPENDIX I.  
 
 
 
In witness and consent whereof, the parties subscribe this agreement 
and appendices in all its copies on the 15 of July of 2013. 
 
 
 

 

 



 
 
 
 
 
 
______________________________________________      ___________________________________________ 
Banco Interamericano de Desarrollo                         CERTO S.A. 
como Administrador del  
Fondo Multilataral de Inversiones       
 
 
 
 
 
 
          ______________________________________________ 
______________________________________________                  NIBELUZ S.A. 
                   Ariel F. Arrieta 
 
 
 
 
 
 
 
 
______________________________________________      ___________________________________________ 
             Gonzalo Costa Ezcurra                                                    Marta M. Cruz 
 
 
 
 
 
 
 
______________________________________________     
         Francisco J. Coronel Calvet 



 

 

 

 

APPENDIX A / ANEXO A 
ORDINARY SHAREHOLDERS / ACCIONISTAS ORDINARIOS 

 
 

1) Ariel F. Arrieta, Passport N°. 23.222.047, issued by Argentine Republic, with domicile in Malabia 
1720, Floor 1° (1414), Palermo Soho, CABA, Argentina; 

2) Gonzalo Costa Ezcurra, Passport N°. 21.732.352, issued by Argentine Republic, with domicile in 
Malabia 1720, Floor 1° (1414), Palermo Soho, CABA, Argentina; 

3) Marta Cruz, Passport N°. 13.315.502, issued by Argentine Republic, with domicile in Malabia 1720, 
Floor 1° (1414), Palermo Soho, CABA, Argentina; 

4) Francisco J. Coronel Calvet, Passport N°. 21.749.891, issued by Argentine Republic, with domicile in 
Malabia 1720, Floor 1° (1414), Palermo Soho, CABA, Argentina; 

 



 

 

APPENDIX B / ANEXO B 
CLASS A PREFERRED SHAREHOLDERS / ACCIONISTAS PREFERIDOS CLASE A 

 
 



 
 

APPENDIX C / ANEXO C 
CLASS B PREFERRED SHAREHOLDERS / ACCIONISTAS PREFERIDOS CLASE B 

 
 
 

Interamerican Development Bank, 

Attn: General Manager 

Multilateral Investment Fund 

1300 New York Avenue, N.W. 

Washington, D.C. 20577 

United Status of America 
 

 

 



 
 

APPENDIX D / ANEXO D 
CLASS C PREFERRED SHAREHOLDERS /  ACCIONISTAS PREFERIDOS CLASE C 

 
 

1) Paul Derek Ausley, Passport N°. 499629506 issued by USA, with domicile in 43962 Woodmont Drive, 
Leonardtown, Maryland, USA, 20650; 

2) Robert David Gober, Passport N°. 214155038 issued by USA, with domicile in 9 Merry Hill Court, 
Pikesville, Maryland – 21208, USA; 

3) Devon August George, Passport N°.  280770206 issued by USA, with domicile in 163 West 18 Street 
Apt 9b New York, NY 10011 USA; 

4) Luis Rabán, Passport N°. 14.965.498 issued by Argentine Republic, with domicile in Alte. Brown 
1157, Luján (6700), Bs. As., Argentina;  

5) Alejandro Antonio Cavallero, Passport N°. 16.765.157 issued by Argentine Republic, with domicile in 
Superí 1866 (1430), CABA, Argentina; 

6) Ralph Douglas Haiek, Passport N°. 13.736.003 issued by Argentine Republic, with domicile in Las 
Heras 3807, 4th Floor A – CABA, Argentina; 

7) Francisco Herrero, Passport N°. 28.751.543 issued by Argentine Republic, with domicile in Avenida 
del Libertador 3602 (CP 1425), Buenos Aires, Argentina. 

 

 



 
 

ANEXO E 
PRÁCTICAS Y JURISDICCIONES PROHIBIDAS 

 
Prácticas prohibidas 
Son todas las prácticas que se detallan a continuación: 
(i) Se considera una práctica corrupta ofrecer, dar o recibir o 
solicitar, directa o indirectamente cualquier cosa de valor para 
influir inapropiadamente sobre las acciones de la otra parte.   
 
(ii) Se considera práctica fraudulenta todo acto u omisión, 
incluso una falsa declaración, que deliberadamente o 
imprudentemente induzca al error o intente inducir al error, por una 
parte para obtener un beneficio financiero u otro beneficio, o para 
evadir una obligación.  
 
(iii) Se considera una práctica coercitiva, deteriorar o dañar o 
amenazar con deteriorar dañar, directa o indirectamente, cualquier 
parte o propiedad de la parte para influenciar inapropiadamente las 
acciones de una parte.   
 
(iv) Se considera una práctica fraudulenta un acuerdo 
efectuado entre dos o más partes para lograr un propósito 
inapropiado, incluso influir inadecuadamente sobre las acciones de 
la otra parte.   
 
(v) Una práctica es obstructiva en relación a toda investigación 
realizada por una autoridad  por acusaciones de Prácticas Prohibidas 
cometidas por cualquiera de los Inversores, miembro del Comité 
Asesor, el Administrador, el Directorio o cualquiera de sus oficiales, 
empleados, agentes y representantes o cualquiera de sus asociados o 
cualquier otra persona que actúe en su nombre o una Compañía en 
Cartera o cualquiera de sus asociadas: 
 
(vi)  (i) deliberadamente destruir, falsificar, alterar u ocultar 
evidencia material para la investigación o hacer falsas declaraciones 
a los investigadores con el fin de impedir materialmente dicha 
investigación; (ii) amenazar, acosar o intimidar a cualquier persona 
para evitar que esa persona revele información sobre temas 
relevantes a dicha investigación o de realizar dicha investigación; o 
(iii) realizar cualquier acción destinada a impedir materialmente el 
ejercicio de los derechos para acceder a la información y la 
inspección provista en este Resumen de Condiciones. 
 
El Fondo no participará, en ningún caso, en proyectos o en 
Compañías en cartera relacionadas con Prácticas Prohibidas o 
algunas de las siguientes actividades:  
 
(i) Bienes raíces, excepto si formaran parte de las actividades de 
la compañía. 
 
(ii) Defensa. 
 
(iii) Inversiones que estén excluidas por razones sociales o 
ambientales: 
 
(a) La producción o actividades que impliquen trabajos forzados 

o trabajo infantil peligroso.  
(b) La producción o comercialización de cualquier producto o 

desarrollo de cualquier actividad que sea considerada ilegal 
de acuerdo con las leyes y regulaciones del país anfitrión o 
regulaciones y convenciones internacionales.  

(c) La producción o comercialización de armas y municiones. 
(d) El comercio con la flora y la fauna silvestre tal como se 

 

APPENDIX E 
FORBIDDEN PRACTICES AND JURISDICTIONS 

 
Forbidden practices 
Are all the practices mentioned hereunder: 
(i) It is considered as a corrupt practice to offer, give or 
receive or request directly or  indirectly any valuable object 
to influence inappropriately on the actions of the other  Party.   
 
(ii) It is considered a fraudulent practice any action or 
omission, including a misleading  statement, which deliberately 
or recklessly may cause an error or attempt to cause an 
 error, either to obtain a monetary benefit or other benefit 
or to subdue an obligation.  
 
(iii) It is considered a coercive practice, to damage or harm or 
threaten to harm or damage  directly or indirectly any party 
or property of the party to inappropriately influence the 
 actions of a party.   
 
(iv) It is considered a fraudulent practice an agreement entered 
into between two or more parties to achieve an inappropirate 
purpose, including to have an inappropriate influence over the 
actions of the other party.   
 
(v) Any practice is obstructive in relation to any investigation 
carried out by an authority resulting from charges of Forbidden 
Practices performed by any of the Investors members of the 
Advisory Committee, the Manager, the Board of Directors or any of 
ts officers, employees or representatives or agents or any of its 
Partners or any other person acting on his/her behalf or Portfolio 
company or any of its affiliates: 
 
(vi)  (i) deliberately destroy, counterfeit, alter or hide material 
evidence for the investigation or make misleading statements to the 
investigators in order to materially obstruct such investigation; (ii) 
threaten, harass or intimidate any person to avoid that such person 
discloses information on relevant subjects to such investigation or 
to perform such investigation; or (iii) carry out any action destined 
to materially obstruct the exercise of the rights to access the 
information and the inspection stated in the Summary of  
Conditions. 
 
Under no circumstances, the Fund shall participate in projects or in 
portfolio Companies related to Forbidden Practices or any of the 
following activities:  
 
(i) Real estate, except in the event that such were part of the 

activities of the Company. 
 
(ii) Defense. 
 
(iii) Investments excluded for social or environmental reasons: 
 
 
(a) Production of or activities involving hard labour or dangerous 

children labour.  
(b) The production or marketing of any product or development 

of any activity considered illegal in accordance with the laws 
and regulations of the host country or international 
regulations or conventions.  

(c) The production or marketing of guns and ammunition. 
(d) Commercial transactions with wild flora and fauna as 



encuentra regulado por la Convención CITES.  
(e) La pesca con redes a la deriva (drift nets) que excedan una 

distancia de 2,5 Km. 
(f) La transformación o degradación significativa de un hábitat 

crítico.  
(g) La producción o comercialización de productos farmacéuticos 

que se encuentran internacionalmente prohibidos o sujetos a 
un procedimiento de retiro gradual.  

(h) La producción, distribución y venta de pesticidas y herbicidas 
internacionalmente prohibidos o sujetos a un procedimiento 
de retiro gradual.  

(i) La generación de energía por medio de la utilización de 
combustible nuclear. La producción, almacenamiento, 
tratamiento y comercialización de productos radioactivos, 
incluso los residuos radioactivos.  

(j) El comercio transfronterizo de deshechos y productos de 
deshechos a menos que se encuadren en las regulaciones de 
la Convención de Basilea  y en las regulaciones del país 
anfitrión. 

(k) La producción o comercialización con países fronterizos de 
residuos y de productos de residuos a menos que cumplan 
con la convención de Basel5 y las regulaciones del país 
anfitrión.   

(l) La producción o comercialización de sustancias que reduzcan 
la capa de ozono y estén sujetos a un procedimiento de retiro 
gradual.  

(m) La producción o comercialización de productos que 
contengan PBC.  

(n) La producción comercialización de productos que contengan 
amianto. 

(iv) Aquellos que se encuentren excluidos por IDB/MIF debido a 
razones de políticas generales; siempre que dichas 
exclusiones se comuniquen al Administrador directamente o 
a través del Comité Asesor. 

 
Jurisdicciones prohibidas: 
Son todas las jurisdicciones que se detallan a continuación: 

 

regulated by the CITES meeting.   
(e) Fishing with drift nets exceeding a distance of 2.5 Km. 
 
(f) Significant transformation or degradation of a critical habitat. 
  
(g) The production or marketing of pharmaceutical products 

internationally forbidden or subject to a gradual withdrawal 
procedure.  

(h) The production, distribution and sale of pesticides and 
herbicides internationally forbidden or subject to a gradual 
withdrawal process.  

(i) The generation of power through the utilisation of nuclear 
power. The production, storage, treatment and marketing of 
radioactive products, including radioactive waste.  

 
(j) The cross border commerce of waste and waste products 

unless such satisfy the regulations of the Basel Convention and 
regulations of the host country. 

 
(k) The production or marketing with cross border countries of 

waste and waste products  unless such satisfy the 
Convention Basel5 and the regulations of the host country.   

 
(l) The production or marketing of substances reducing the ozone 

layer and which are subject to a gradual withdrawal 
procedure.  

(m) The production or marketing of products containing PBC.  
 
(n) The production or marketing of products containing asbestos. 
 
(iv) Those excluded by IDB/MIF due to general policies; as long as 

such exclusions are reported to the Manager directly or 
through the Advisory Committee. 

 
 
Forbidden Jurisdictions: 
Are all the jurisdictions mentioned hereunder: 

 
 
 

Afghanistan – Albania – Algeria – Angola - Antigua and Barbados – Argentina 
 
Bangladesh – Bolivia – Botswana - Brunei Darussalam 
 
Cambodia - Cuba 
 
Dominica -  Ecuador - United Arab Emirates - Ethiopia 
 
Philippines – Guatemala - Indonesia - Iran 
 
Kenya - Korea (PDRK) – Kuwait - Kyrgyzstan 
 
Lebanon - Liberia 
 
Morocco - Marshall Islands – Mongolia - Myanmar 
 
Namibia – Nauru – Nepal – Nicaragua – Nigeria - Niue 
 
Pakistan - Panama 
 
Sao Tome and Principe - Sri Lanka – Sudan - Syria 
 
Thailand – Tajikistan – Tanzania - Trinidad and Tobago - Turkey 
 
Vanuatu – Vietnam - Yemen – Zimbabwe 



 

 

APPENDIX F / ANEXO F 
Management Agreement / Acuerdo de Management 



 

APPENDIX G/ ANEXO G 
Example of the Management Fee and pre-operating costs update 

Ejemplo de actualización del Management Fee y de las expensas pre-operativas 
 
 
 

Example of Management fees and previous operating expenses update 

  Closing 1 Closing 2 Final closing (3) 

Estimated closing date    Jun-13  Dec-13  Dec-14 

Estimated funds for collection 40 % 70 % 100 % 

 Estimated Series B-C Fund $     12,000,000  $     21,000,000  $       30,000,000  

 FOMIN Contribution   $      5,000,000  $      5,000,000  $         5,000,000  

 Closing 1 Investor contribution $     7,000,000  $     7,000,000  $         7,000,000  

 Closing 2 Investor contribution $                      -    $     9,000,000  $         9,000,000  

 Closing 3 Investor contribution $                      -    $                      -    $         9,000,000  

Total tied up capital (includes 2.5M-Series A) $  14,500,000  $  23,500,000  $       32,500,000  
  
    

1 Sem Management fees Y2013   $        181,250  $                      -    $                        -    

 Management fees 2° Sem Y2013   $                      -    $        293,750  $                        -    

Management fees update. 1° Sem  Y2013 (closing 2) $                      - $        112,500  $                        -    

Administration fees Y2014   $                      -    $                      -     $           812,500  

Management fees update Y2014 (closing 3) $                      - $                      -  $           225,000  

Subtotal Management fees update. $        181,250  $        406,250   $        1,037,500  
 
    

Pre-operating expenses (Up to 1 %) on closing 1 $        120,000  $                      -    $                        -    

Pre-operating expenses (Up to 1 %) closing 2 Plus $                      -    $          90,000  $                        -    

Pre-operating expenses (Up to 1 %) closing 3 Plus $                      - $                      -    $               90,000  

6 % Annual Premium on Closing 2 $                      -    $        270,000  $                        -    

6 % Annual Premium on Closing 3 $                      - $                      -    $             540,000  
 

Total Management fees, PreOp. & Premium $      301,250  $      766,250  $       1,667,500  
 



APPENDIX H  / ANEXO H 
BYLAWS / ESTATUTO SOCIAL 

 



 

APPENDIX I / ANEXO I 
MEETING of 28 of JUNE, 2013 / ASAMBLEA de FECHA 28 de JUNIO, 2013 

 
 



APPENDIX 1 / ANEXO 1 
STRUCTURE of PAIDUP SHARE CAPITAL of the COMPANY 

COMPOSICIÓN DEL CAPITAL SOCIAL INTEGRADO DE LA SOCIEDAD 
 
 

ORDINARY SHARES: 1,900,000 
CLASS A PREFERRED SHARES: 45,600,000 
CLASS B PREFERRED SHARES: 38,000,000 
CLASS C PREFERRED SHARES: 6,175,000 

 



APPENDIX 2 / ANEXO 2 
AGREEMENT WITH CORFO / ACUERDO CON EL CORFO 



 

 

 

ANEXO 3 
FORMULARIO DE ADHESION AL CONVENIO 

SOLICITUD DE ADHESIÓN AL ACUERDO DE ACCIONISTAS 
DE CERTO S.A. 

 
 

  
Montevideo, Uruguay, [•]  de [•] de 20[•]  

 
Sres.  
CERTO S.A. 
Presentes 

 
 
 

De mi consideración, 
 

Por la presente yo, [•] [nombre del 
inversor], Pasaporte Nro. [•], con domicilio en [•] (en adelante el 
“Adherente”), en mi carácter de accionista de CERTO S.A., y en virtud 
de [el Acuerdo de Suscripción celebrado con la Sociedad con fecha 
[•] de [•] de 20[•]) o el Acuerdo de Transferencia de Acciones de 
fecha [•] de [•] de 20[•]], me dirijo a Ustedes a fin de comunicarles 
mi adhesión plena y sin reservas a todos y cada uno de los términos 
del Convenio de Accionistas de CERTO S.A. que fuera celebrado con 
fecha 15 de Julio de 2013, cuyos términos y condiciones declaro 
conocer y aceptar, y me obligo a partir del día de la fecha a cumplir. 

 
 

En prueba de ello, acompaño a esta carta 
una copia del Convenio de Accionistas firmado en todas sus páginas. 

 
Sin otro particular saludo a Uds. 

atentamente, 
 
 
 

__________________________________ 
[•] nombre del inversor] 

Pasaporte Nro. [•] 
 

 

 
APPENDIX 3 

ADHESSION TO THE AGREEMENT FORM 
ADHESSION TO THE SHAREHOLDERS AGREEMENT REQUEST 

OF CERTO S.A. 
 

 
  

Montevideo, Uruguay, [•] of [•] of 20[•]  
 

Messrs.  
CERTO S.A. 
Present 

 
 
 

Dear Sirs, 
 

By these means I, [•] [name of investor], 
Passport Nbr. [•], with legal domicile at [•] (hereinafter thel 
“Adherent”), in my capacity as shareholder of CERTO S.A., and by 
virtue of [the Subscription Agreement entered into with the 
Company on the date [•] of [•] of 20[•]] or the Share Transfer 
Agreement on the date [•] of [•] of 20[•]], address you hereby in 
order to inform about my full adhession and without limitation to all 
and each of the terms of the Shareholders Agreement of CERTO S.A. 
entered into on the date 15th. of July,2013, the terms and conditions 
of which I understand and accept and commit myself to its 
compliance as of today. 

 
In witness whereof, I attach to this letter 

a copy of the Shareholders Agreement signed on all its pages. 
 
Without further issues, I remain yours, 

 
 
 
 

__________________________________ 
[•] name of the investor 

Passport Nbr. [•] 

 



 

 

ANEXO 4 
REPORTES AL FOMIN 

 
El Directorio de la Sociedad y/o Nibeluz deberá completar 
anualmente el Informe Anual de Supervisión on-line del FOMIN/BID, 
el cual incluye la siguiente información: 
 
A.  Información básica sobre la situación del Fondo y los 
eventos principales durante el período de información, incluida la 
lista de las nuevas empresas que entraron en la cartera (nombre, 
cantidad invertida y la industria). 
 
B. Comisiones del Manager, gastos y los honorarios recibidos 
por el Manager durante el período de referencia. 
 
C. Cuenta de capital del Fondo. 
 
D. Información sobre las sociedades de cartera: la 
presentación de informes sobre los principales indicadores (los 
ingresos totales, el total de empleos soportados, # de empresas con 
al menos una mujer en el equipo fundador, entre otros) se informará 
por lotes. Una vez que las compañías de cartera han alcanzado una 
segunda ronda de inversión, el Manager tendrá que informar, a nivel 
individual,  de los indicadores antes mencionados, además de otros, 
como el EBIT, EBITDA, el ingreso neto, el pasivo  neto, impuestos 
pagados, empleados permanentes o mujeres empleadas. 
 
E. Resumen de salidas. 
 
F. Resumen de las lecciones aprendidas y los principales 
riesgos identificados por el Manager durante el período del informe. 

 

APPENDIX 4 
REPORTS FOR FOMIN 

 
The Board of the Company and/or Nibeluz must produce annually 
the FOMIN/IDB on line Supervision Annual Report, including the 
following information: 
 
A.  Basic information on the standing of the Fund and the 
main events during the information period including the list of new 
companies in the portfolio (name, amount invested and industry). 
 
 
B. The Manager’s commissions, expenses and fees collected 
by the Manager during the referenced period. 
 
C. Equity Accounts of the Fund. 
 
D. Information on the portfolio companies: The submission of 
reports on the key indicators (total income, total jobs supported, # 
of companies with at least one woman in the founding team, among 
others) shall be reported in batches. After the portfolio companies 
have reached the second investment round, the Manager must 
report, individually, about the aforesaid indicators additionally to 
the others as EBIT, EBITDA, net income, liabilities, taxes paid, 
permanent employees or women employed. 
 
 
E. Expenses summary. 
 
F. Summary of the lessons learned and the main risks 
identified by the Manager during the reporting period. 

 

 



 

APPENDIX 5 / ANEXO 5 
EMAIL ADDRESSES AND LEGAL RESIDENCES  

DIRECCIONES DE CORREO ELECTRÓNICO Y DOMICILIOS CONSTITUIDOS 
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